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Public Comment
2009 Periodic Review
Deadline: 6/15/08 by 12 noon

The Bay Institute
Natural Resources Defense Council

By email and hand delivery

ECEIVE

June 14,2009 | {
JUN 15 2009

Charles Hoppin, Chair

c/o commentletters@waterboards.ca.gov
State Water Resources Control Board ‘

State Water & SWRCB EXECUTIVE
Sacramento, CA 95812-2000

RE: DRAFT STAFF REPORT ON PERIODIC REVIEW OF 2006 BAY-DELTA PLAN
Dear Chairman Hoppin,

This letter is submitted as the comments of the Bay Institute and the Natural Resources
Defense Council regarding the May 2009 draft staff report on periodic review of the 2006
Water Quality Control Plan (WQCP) for the San Francisco Bay/ Sacramento-San Joaquin
Delta Estuary. We commend the staff for an exceptionally thorough and comprehensive
analysis of the issues relating to periodic review of the 2006 WQCP, and we generally
concur with the staff’s recommendations as to which provisions of the Plan the Board
should consider amending, and why. ‘

We note, however, one critical omission in the draft report: the failure to address the
Plan’s existing narrative objective for salmon protection. More than enough information
is available to augment this narrative objective with numeric criteria, both in the Plan
itself (particularly, by amending the Vernalis flow objectives and the export criteria) and
in the Program of Implementation (most importantly, by requiring the establishment of
flow objectives and other water quality criteria in the Sacramento and San Joaquin Basin
Plans, and taking associated water right and other actions, to support attainment of the
narrative objective).

Thank you for your consideration of these comments. Please contact us if you have any
questions regarding this letter.

B1
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TBI/NRDC comments re 2006 WQCP periodic review staff draft report

June 14, 2009
Page 2
Sincerely,
Gary Bobker - Doug Obegi
.. Program Director Staff Attorney :
"+~ The Bay Tnstitute Natural Resources Defense Council
bobker@bay.org dobegi@nrdc.org
(415) 878-2929 x 25 (415) 875-6151
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Public Commant
2009 Periodic Review
Deadline: 6/15/09 by 12 noon

CALIFORNIA FARM BUREAU FEDERATION

NATURAL RESOURCES AND ENVIRONMENTAL DIVISION
| 2300 Ry AZA DRIVE, SACRAMENTO, CA 95833-3293 - PHONL (916) 561-5655 - Fax (916) 561-5691

DNECEIVE

JUN 15 2000

June 15, 2009

SWRCB EXECUTIVE Via First-Class Mail & Email

commentletters@waterboards.ca.gov
Jtownsend@waterboards.ca.gov

State Water Resources Control Board

¢/o Jeanine Townsend, Clerk to the Board
. P.O. Box 100

Sacramento, CA 95812-2000

Re: 2009 Periodic Review Staff Report Comments; and
7/7/09 Hearing on Draft Resolution Adopting Staff Report. .

Dear Chairman Doduc and Members of the Board:

The California Farm Bureau Federation (“Farm Bureau”) is a non-governmental, non-profit,

voluntary membership California corporation whose purpose is to protect and promote

agricultural interests throughout the state of California and to find solutions to the problems of

the farm, the farm home and the rural community. Farm Bureau is California’s largest farm .
organization, comprised of 53 county Farm Bureaus currently representing approximately 91,000

members in 56 counties. Farm Bureau strives to protect and improve the ability of farmers and

ranchers engaged in production agriculture to provide a reliable supply of food and fiber through

responsible stewardship of California’s resources.

Farm Bureau appreciates the opportunity to comment on the 2009 Periodic Review Staff Report
of the 2006 Water Quality Control Plan for the San Francisco Bay/Sacramento-San Joaquin
Delta Estuary.

Need for Urgent Relief for Overly Burdehsome Regulation:

At this rock-bottom juncture in the California’s legendary “water waters” saga (not to mention
the state’s staggering fiscal meltdown and partisan gridlock that provide the backdrop for this
unprecedented crisis in water), sanity in general and a read through of the multiple
recommendations in the 2009 Draft Periodic Review Staff Report urging another turn of this or
that screw and, again, of this, and still another screw, demand the question, “Where does it

end?”

The present periodic review comes on the heels of the recent news of still greater water supply
impacts under the June 2009 NMFS OCAP biological opinion-—and, before that of the
December 2008 USFWS Delta smelt OCAP biological opinion, the Eastern District’s interim

B3
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June 15, 2009

State Water Resources Control Board

Public Comments on Staff Report of Bay-Delta Plan

s e e
[

“smelt order prior to that, and in the th1rd m a sequence of beiow average and dry years,
compounded by an unprecedented and on-g01ng man-made or regulatory drought. Even as the
urban and agricultural export contracmrs in the San Joaquin Valley, the Tulare Lake Region,
Kern and Southern California have seén-their water supply decimated by layer upon layer of new
regulatory restrictions, the Delta ecosystem remains in free fall.

In one sense, the single-minded will o'é our a,tate and faderal regulators to aggresswely pursue
species preservation and a high standard of environmental quality without compromise bears
testimony to our cultural identity as Americans and our capacity as a society to cling to lofty
ideals and abstract principles, no matter what. Unfortunately, in zealously pursuing one ideal

~(species protection and environmental-quality), it seems we have completely lost track of other
important public goods and important needs of society (water supply, food supply, human
beings, and the state’s economy). This, then, invites another inevitable response, and that is,
“Something must give.”

The regulatory climate currently prevailing in our state is literally throttling our economy. It
threatens our way of life and our collective prosperity as a society. An historic imbalance
‘perhaps, in terms of past disregard for the environment, has been replaced by an almost complete
lack of balance or regard for established economic uses of water and for the essential functions
of critical infrastructure that have ﬁmdamentally shaped and transformed the face of California
as we know over the last 150 years.

A “scorched earth” mentality seems to have replaced common sense and the public interest in
our institutions and radical agendas carry the day. Meanwhile, competing interests remain
locked in court battles, as conditions continue to deteriorate further.

Balancing Competing Legitimate FEconomic and Reasonable Water Quality and

Environmental Quality Objectives

The State Board’s basin planning function is fundamentally intended to be a balancing process
that weighs environmental and water quality considerations against competing consumptive
water needs and economics and whose hallmark is “reasonable protcctmn In terms of its
expansive water rights and water quality authorities, it was someone’s accurate observation in
Delta Vision that the Water Board holds most, if not all, of “the keys to the city.” The question
today is whether the Board will use those authorities to retum balance to the state’s water
landscape Will the Board use its powers to enable balanced solutions that harmonize and
reconcile competing economic and environment objectives? Or will it mimic the misguided
policies of regulatory agencies in the area of species protection and, instead, push the state

~ further along the divisive path of conflict and narrow unrelenting pursuit of one set of objectives
to the all but complete exclusion of all others.

Properly viewed, the Water Board must respond on not one, but two fronts: Californians have .
made it clear, they are committed to species protection and a high standard of environmental
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June 15, 2009

State Water Resources Control Board

Public Comments on Staff Report of Bay-Delta Plan

quality. At the same time, however, the fact remains, our economy, our jobs, our businesses and
communities, and our way of life depend on the reliable movement of water for human use. The
accelerating trend of ever increasing regulation and ever diminishing water supply without
allowance, accommodation, time for or means of possible adaptation, leaves farms, businesses,
and people stranded. It affects or ends livelihoods and can upset years, if not generations of
planning and investment in a day. In short, while it demonstrates an unflinching single-
mindedness of purpose with respect to species and environment quality, it fails, completely, to
take proper account of other critical needs of the state—and, ultimately, for this reason, it does
not serve the broader, collective needs and interests of all Californians.

- General Areas of Concern:

In addition to the obvious conclusion that various aspects of the current system are broken and in
need of urgent repair, and regardless of the differing and sometimes conflicting perspectives and
objectives of the various farm constituencies within the state, the California Farm Bureau has
numerous general concerns related to the potential water supply, water rights and, as the case
were, water quality implications of several Staff Report’s recommendations on “Additional

Issues” and, also, those issues the Board “Has Already Committed to Review.”

Specifically, this comment would extend to the Water Board’s on-going review of the South-
Delta Salinity and San Joaquin River Flow objectives, and also to the Water Board Staff
recommendations concerning consideration and possible adjustment of the current Water Quality
Control Plan’s existing objectives for Delta outflow, Delta Cross Channel operations, the I/E
ratio, as well as the recommendation concerning consideration of a set of potential new Old and
River Middle flow objectives.

Consistent with our general comments above, in approaching these issues, we would strongly
urge the Board to remain mindful of its statutory obligation to balance economic and current and
probable future consumptive use needs against competing water quality and environmental
quality ob_;ecnves ‘

In terms of general guidance on an approach to this periodic review and how to strike this
difficult balance, a number of desirable characteristics of an updated plan would include the
following:
o Maximum flexibility, without compromise of core basin planning function
a Reasonable protection, including potential trade-offs where necessary and appropriate to
achieve overall balance and mutual protection of all beneficial uses
O Appropriate balancing of economic considerations against competmg species and
environmental quality concerns
a Forebearance from new and duplicative water standards where such protections are
separately provided under another regulatory program (e.g., real-time monitoring and
triggers in current or future biological opinions for coordinated project operations) |

B5
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June 15, 2009

State Water Resources Control Board

Public Comments on Staff Report of Bay-Delta Plan

South Delta Salinity Standards:

Concerning South Delta salinity, any salinity standard, whether the existing standard or some
adjusted standard, must in any case ensure reasonable protection of both South Delta agriculture
and other beneficial uses in the system (including beneficial use upstream and outside of the
Delta itself), and it is incumbent upon both the State Board Regional Boards and any affected -
stakeholders to cooperatively explore all feasible means of achieving such protection.

Of particular concern at this juncture, in the wake of the recently released June 2009 NMFS
OCAP biological opinion prohibiting construction of such barriers, is the prior assumption that
the existing standards would be achieved with permanent barriers in the South Delta. To the
extent the recent biological opinion currently represents a absolute prohibition on the
construction of such barriers, this situation clearly demands the immediate attention of the
Board—both short-term, in terms of any impending violations under the outstanding cease and
desist order against the Bureau of Reclamation and Department of Water Resources, and long-
term, in the terms of a workable and lasting solution that can ensure reasonable protection of
established beneficial uses in the South Delta, without disproportionate water supply impacts on
other beneficial uses or water users elsewhere in the state.

In addition, current and interim solutions and Water Board planning should anticipate and
proactively address potential future changes to the system that might significantly alter or affect
Delta hydrodynamics, protection of beneficial uses, or long-term compliance with South Delta
water quality standards.

‘Finally, as in all aspects of the periodic review, thorough empirical scientific.and technical data
and analysis, and strict observance of established due process and procedural protections of all
parties, should support and guide any and all-decisions relating to the South Delta salinity
standards.

San Joaquin River Flows:

Farm Bureau is very concerned about the potential water supply implications of the periodic
review as it relates to this topic and again urges a proper balancing of all competing interests.

" Delta Ouiflow:

Any thought of imposing additional or more onerous outflow requirements on upstream users
and project operations should be greatly tempered by the significant and now well-known post-
Corbula weakening or erasure of any previous, statistically significant relationship between Delta
outflow (X2) and abundance of any of a variety of species, including the delta smelt. Indeed,
current population trends relative to outflow, and the increasing incidence of associated upstream
coldwater and water supply conflicts, strongly suggest a need, not for harsher outflow standards,
but rather for greater flexibility in terms of an adjustment of existing outflow objectives,
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June 15, 2009

" State Water Resources Control Board

Public Comments on Staff Report of Bay-Delta Plan

including possible forecasting and cumulative monthly averaging, and potential elimination or
other appropriate adjustment of the costly and ineffective Roe Island trigger.

Upstream coldwater pool concerns and reservoir levels must likewise figure prominently in any
review of the existing outflow standards.

Lastly, in addition to such enhanced flexibility without sacrifice of biological efficacy or
ecological function, the Water Board should watch the BDCP’s current exploration of potential
innovative inflow-outflow hybrid approaches that seek greater balance between competing
reservoir and coldwater and upstream objectives, and existing or possxble modified outflow
standards in the future, as a potential emerging issue.

Inflow/Export Ratio & Potential Old & Middle River Standard:

As the staff report notes, the current WQCP’s existing I/E limits on exports (expressed asa
function of total and SJIR Delta inflow versus total combined exports of the CVP and SWP) is, in
many respects, designed to achieve the same objectives as the more recent Old and Middle River
(“OMR”) reverse flow restrictions under the Eastern District’s interim order, and now under the
newly issued NMFS and USFWS biological opinions.

Some relevant questions, then, include whether there is any substantial benefit to a potential new
OMR standard that is not already provided either by the existing by the I/E ratio, existing OMR
restrictions under the new NMFS and USFWS biological opinions or any applicable court order,
or some combination of two. If a new OMR standard in the WQCP would be merely duplicative
of existing OMR restrictions in the biological opinions or under any applicable orders of the
courts, then such a new standard is perhaps not necessary, so long as these surrogate standards
under the ESA are met.

Some additional areas of possible relevant inquiry might include asking whether the existing VE
limits have any independent utility separate from any OMR requirement now controlling in the
system and, also, undertaking an examination of any overlap, duplication, or inconsistency of
purpose among the two. This inquiry should focus not only on potential biological conflicts or
benefits, but also on the potential adverse water supply nnpacts of any change to or expanswn of
the existing standards.

Delta Cross Channel Operations:

The diurnal operations concept and salmon outmigration studies by Burau, et al. are clearly a
promising area of inquiry, in terms of potential modifications to current gates operations that
could possibly enhance fish protections and, at the same time, maintain or improve the intended
dual water supply and water quality functions of the gates. The existing water quality functions
of the gates are, of course, a critical consideration that must be carefully weighed and balanced
against any proposed change in gate operations for the protection of fish.

B7
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State Water Resources Control Board

Public Comments on Staff Report of Bay-Delta Plan

Suisun Marsh Gates:

As the Staff Report notes, operations of the Suisun Marsh salinity gates can sometimes cause
eastward movement of the low salinity zone (“X2”). The magnitude of this effect and, if
warranted, any ways it might potentially be avoided without unduly impacting established
beneficial uses, are areas of possibly useful inquiry.

Yolo Bypass Floodplain:

Modification of the Freemont Weir and more frequent inundation of the Yolo Bypass is being
considered as a potential long-term conservation measure in the BDCP. In addition, steps toward
near-term realization of this goal have been included as a requirements of the recently issued
June 2009 NMFS OCAP biological opinion. While it appears that such an action could provide
various potential benefits to native fish species, there are also, associated with this proposal, a
variety of as yet unresolved agronomic, private property, and flood control issues. ‘

~ In addition, it is not clear whether more frequent diversion of water from the Sacramento River
into the Yolo Bypass via a modified Freemont Weir would not create a new point of diversion or
place and purpose of use with an associated need for a change in water rights.

Finally, there are the water quality concerns mentioned in the text related to residual pesticides
and increased mobilization and bioavailability of mercury.

Should this action proceed, all of these are issues that will need to be addressed with local
stakeholders, in an eventual EIR/EIS, and in any related regulatory processes (e.g., Delta
Mercury TMDL, a potential change petition, the Regional Board’s irrigated lands program,
through the Army Corps of Engineers or any necessary flood control-related permits and
approvals, etc.).

Closing:

The California Farm Bureau thanks the Board for the opportunity to comment on the upcoming
periodic review of the Bay-Delta Water Quality Control Plan. -

1
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q california i o |
water im PaCt ~ F California Sportfishing
netwnr \.‘_/ Protection Alliance

“An Advoeate for Fishertes, Habitat and Water Quality”

June 10, 2008

E -
Jeanine Townsend. Clerk to the Board @ E B W] E
State Water Resources Control Board

P.O. Box 100 JUN 10 2009
Sacramento. CA 95812-2000
commentietters@waterboards.ca gov

SWRCB EXECUTIVE

Subject: 2009 Periodic Review Staff Report Comments

The California Water impact Network (C-WIN) and the California Sportfishing Protection
Alliance (CSPA) have reviewed the State Water Resources Control Board’s (State Water Board)
Draft Staff Report for the Periodic Review of the Water Quality Control Plan for the San
Francisco Bay/Sacramento-San Joaquin Delta Estuary and we respectfully submit the following
comments.

Caiifornia has both state and federal clean water laws, state and federal Endangered

Species Acts and a water code that specifies in great detail how water is to be allocated,
realiocated, and put o maximum and reasonable beneficial use. The present reality of a
disintegrating Dsita ecosystem, seriocusly polluted waterways and collapsing fisheries, coupled
with over 500 miillion acre-feet of water rights in a state that has an average runoff of 77 million
acre-feet! is a searing indictment of the failures of the State and Central Valley Boards to
enforce the law.

The State Water Board adopted the Bay-Delita Water Quality Control Plan in 1995 and waited
until 2003 to initiate a review that took almost three years until adoption in 2006. We note that a
triennial review should be conducted every three years, but is now treated by the State Water
Board as a “periodic review.” In the interval, the Delta became increasingly polluted, salmon and
pelagic fish populations crashed while exports significantly increased. Despite an obviously
collapsing estuary, the State Water Board limited itself to largely cosmetic modifications to the
1995 Plan and postponed addressing critical threats to the Delta until the future. it now appears
that these urgent issues that include the enforcement of Delta water quality standards,
consideration of the reasonableness of current Delta diversions, examination of whether
application of water to impaired lands is a beneficial use and interim actions to protect fisheries,
water quality and the public frust must wait until the State Water Board considers, in what will
assuredly be the granddaddy of all evidentiary proceedings, the proposals resulting from the
BDCP and Delta Vision processes.

In other words, the effect of State Water Board inaction appears to mean that it does not
anticipate considering the C-WIN/CSPA public trust, unreasonable use and method of diversion
petition until the Bay-Delta Conservation Plan process more fully develops the peripheral

! Face value of water rights and average runoff data are found online at:
hitp://'www.waterboards.ca.cov/water_issues/hot_topics/strategic plan/docs/final_draft_stratesic plan update 0902
08.pdf, page 10, second paragraph, fifth sentence. Accessed June 5, 2009,
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C-WIN/CSPA Comments on Staff Report for Periodic Review of the 2006 WQCP
for San Francisco Bay/Sacramento-San Joaquin Delta Estuary

canalfisolated conveyance projects. By then it will be too little too late for the Pelagic Organism
Decline and the collapsing Central Valley salmon runs, as well as for ocean species like the
southern resident killer whale. Delay and inaction by the State Water Board is an unreasonable
and unacceptable abdication of the State Water Board and its public trust responsibilities to
these natural resources.

While we support many of the analyses and priorities in the draft staff Periodic Review report,
we find little solace that the outcome will result in positive changes for beneficial uses,
particularly the Public Trust fishery resources of the Bay-Delta. The State Water Board’s
consistent lack of water rights and water quality enforcement as well as its weak NPDES
permitting requirements continues to ensure that the Board will utterly fail o remedy the
problems of the Bay-Delta Estuary, with its preventable ecological death we fear is both
inevitable and imminent.

The Governor’'s February 2009 Drought Proclamation makes a mockery of both the meaning of
the word “drought” and efforts to protect beneficial uses and meet federal and state water
quality requirements. Not only has CEQA been suspended for various legislatively
unauthorized and environmentally illegal projects (namely, the Board’s recent approval of the
2009 Drought Water Bank and the Central Valley Project/State Water Project Place of Use
Consolidation), but also the very state law upon which this water quality planning effort is based
has been suspended—Water Code Section 13247.

Furthermore, the Periodic Review outlined in the draft Staff Report recommends no action on
two key issues with a strong federal nexus—fish screens on the Central Valley Project/State

- Water Project pumps and development of an implementation plan for the salmon doubling

narrative. The screens are required in the CalFed Record of Decision, and authority for the
Central Valley Project pumping plant screens is contained in the Central Valley Project
Improvement Act (P.L. 102-575, Section 3406(B)(4)). The salmon doubling narrative in the
2006 Water Quality Control Plan Water Quality Control Plan is a federal mandate of Central
Valley Project Improvement Act (Section 3406(b) (1), as well as State Law (Fish and Game
Code Section 6902).

These issues are also brought up in the recent National Marine Fisheries Service's Final
Biological Opinion on the Central Valley Project/State Water Project Operations Criteria and
Plan (Salmon Biological Opinion), along with many other related issues discussed below.

Recommendations

Therefore, given the total failure of the 2006 Water Quality Control Plan to protect fisheries, and
as discussed in the attached detailed comments, C-WIN and CSPA recommend that, there
should be a complete revision of the 2006 Water Quality Control Plan, so that the State Water
Board will:

1. At a minimum, incorporate the Reasonable and Prudent Measures contained in the
Salmon and Delta Smelt Biological Opinions. These represent the MINUMUM
requirements for survival of the species. They do not provide for recovery of listed or
non-listed species.

2. Eliminate the Vernalis Adaptive Management Program and at a minimum, a return to the
1995/D-1641 San Joaquin River pulse flows. Examination of the recent Salmon
Biolqgical Opinion suggests that much higher flows are warranted for survival of listed
species.

B10
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C-WIN/CSPA Comments on Staff Report for Periodic Review of the 2006 WQCP
for San Francisco Bay/Sacramento-San Joaquin Delta Estuary

3. Evaluate how much water is necessary for Bay-Delta ecosystem health

4. Develop and implement fish screen criteria that resuits in installation of state-of-the art
fish screens at the federal and state pumps—coupled with comprehensive monitoring to
ensure the screens work to achieve the planned outcomes for fish protection.

5. Develop and adopt an implementation plan for the fish doubling narrative.

6. Conduct a hearing to rescind the waiver of the agricultural water quality standards, order
the Central Valley Board to rescind the July 2006 waiver for agricultural discharges, and
instead impose WDR’s for all agriculturai dischargers. As part of this proceeding, the
State Water Board would reinstate the permanent standards, with responsibility borne by
the federal and state projects by releasing water from reservoirs on the San Joaquin side
of the Delta and by limiting pumping at the state and federal export projects.

7. Consideration and adoption of a land retirement program for drainage impaired
agricultural lands in the two projects’ areas of water use. C-WIN and CSPA continue to
contend that irrigation of these saline seleniferous lands is a wasteful and unreasonable
use of water in violation of Article X, Section 2 of the California Constitution.

8. Include water right investigation, enforcement and other activities in the Water Quality
Control Plan monitoring program to ensure adequate river flows and water quality for
fisheries.

9. Determine that there will be fish passage at Central Valley watershed rim dams.

10. Provide dedicated cold water storage in rim reservoirs o sustain suitable temperatures
for salmon and delta fisheries per the recent National Marine Fisheries Service (NMFS)?
and U.S. Fish and Wildlife Service Biological Opinions® on the Central Valley
Project/State Water Project Operations Criteria and Plan.

11. Conduct an interim evidentiary hearing to investigate salt loading caused by delivery of
Delta water to the San Joaquin Valley and impose terms and conditions in permits to
control sailt loading to the San Joaquin River and Delta.

12. Prevent redirected impacts to the Trinity River and other tributaries from Delta
operations.

13. Conduct an interim evidentiary hearing to investigate mcreased exports and reverse
flows in Old and Middle Rivers and consider terms and conditions in permits to protect
the Delta ecosystem from the effects of the increased export of, so called, “surplus”
water.

14. Direct, as an immediate enforcement matter, the Department of Water Resources to halt
all Delta diversions until such time as approval from the California Department of Fish
and Game under the California Endangered Species Act is obtained.

15. Conduct an evidentiary hearing to receive evidence and recommendations from fishery
and water agencies on how to minimize the impact of warm water discharges from rim
dams on salmon and other affected species, including interim emergency measures.

16. Develop Selenium standards for acute and chronic fish and animal tissues addressing
concerns about bioaccumulation raised in US Fish and Wildlife Service research® and
REQUIRED by the Biological Opinion for the California Toxics Rule by the U.S. Fish and
Wildlife Service and the National Marine Fisheries Service.’

2 See http://swr.nmfs.noaa. gov/ocap.htm
3 See http://www fws.gov/sacramento/es/documents/State Water Project-CVP_OPs BO 12-15_final OCR pdf

4 Also see http://www.calsport.org/toxicityofSeleniumtoSalmonids-for.pdf

®U.S. Fish and Wildlife Service and National Marine Fisheries Service. Biological Opinion on Final Rule for the
Promulgation of Water Quality Standards: Establishment of Numeric Criteria for Priority Toxic Pollutants for the
State of California. March 24, 2000.

3
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C-WIN/CSPA Comments on Staff Report for Periodic Review of the 2006 WQCP
for San Francisco Bay/Sacramento-San Joaquin Delta Estuary

17. Develop a focus on water use efficiency, rather than water supply development, to both
reduce demand and improve water quality.
18. Create a comprehensive monitoring program for the Bay-Delta

Conclusion

As noted, the draft staff Periodic Review report contains many good analyses and
recommendations, some which address our recommendations above; yet some do not. C-WIN
and CSPA believe that the State Water Board is complicit in a plan to increase exports from the
Bay/Delta watershed, subverting its ecological health while appearing to investigate and modify
the water rights of in-watershed users. In so doing, the State Water Board repeatedly
contravenes basic rules of water law from upholding water right priorities to flow and quality
regulation, to acceding to “emergency” suspension of its environmental planning authority.
Watershed of Origin statutes and the corresponding first in time, first in right seniorities held by
upstream water users are being reversed in favor of export water suppliers because of their
tremendous political influence. ;

The State Water Board focus is narrow and technical- solely on process, rather than keeping its
eye on water policy substance, at the expense of any water regulation and policy vision, and
political relevance to the desires of the people of California for flowing rivers with healthful and
productive ecosystems. Even the destructive CalFed process recognized at a minimum that the
environmental damage caused by dams, diversions, and export uses played a significant role in
the damage done to California’s aquatic environment. The State Water Board seems to take
only a drowsy interest in such things at present.

The State Water Board in this “periodic review” is again failing to rouse itself to use its ample
legal authority to protect California’s environment and economy and is again failing to enforce
the California Constitution and statutes, including Article 10, Section 2. The State Water Board
appears unwilling to investigate damage done by permit holders under applicable Water Code
sections regarding water rights and water quality, and thus neglects its duties as the state water
quality regulator under the federal Clean Water Act and the California Porter-Cologne Act. The
State Water Board has an “affirmative duty™ to regulate the conditions of water rights and water
quality to prevent the destruction of the public trust.

We have little confidence that this Periodic Review of the 2006 Water Quality Control Plan will
lead to widespread compliance with California water law and protection of beneficial uses.
Unfortunately, this plan does not contain the requisite analysis or strategy to improve the
California environment, nor convince permitted water diverters that the future of California water
enforcement will be anything more than “business as usual.” C-WIN and CSPA urge the State
Water Board to vigorously enforce California water law for the protection of the environment as
suggested above and discussed in detail in the attached comments.

We also note that the requirement to provide 15 copies of comments on a DRAFT Staff Report
can only be construed as a deliberate effort to prevent or deter public participation. Even for

enormous water rights hearings, only five copies are required. In an electronic age it is absurd
to require hard copies of comments on a DRAFT staff report for a Triennial Basin Plan Review.

© See National Audubon Society vs. Superior Court http://www.monobasinresearch.org/legal/83nassupct.html
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Absent meaningful enforcement by the State Water Board, we are left with little recourse but to
encourage the U.S. Environmental Protection Agency to rescind California’s authority under the
Clean Water Act for the Bay-Delta, and to promulgate and implement its own Bay-Delta Water
Quality Control Plan and assure NPDES permitting authority for the State of California.

Respectfully submitted,

Carolee Krieger, President Bill Jennings, Chairman

California Water Impact Network California Sportfishing Protection Alliance
808 Romero Canyon Road 3536 Rainier Avenue

Santa Barbara, CA 93108 Stockton, CA 95204

(805) 969-0824 (209) 464-5067

caroleekrieger@cox.net deltakeep@aol.com

olo Governor Arnold Schwarzenegger
Senator Dianne Feinstein
Hon. George Miller, 7" District, US Congress
Hon. Lois Capps, 23" District, US Congress
State Senator, Lois Wolk, 5™ Senate District, State of California
Hon. Fran Pavley, Senator 23 ™ District
Hon. Jared Huffman, 6th Assembly District, State of California
Lisa Jackson, USEPA Administrator :
Laura Yoshi, Acting Regional Administrator, USEPA Region IX
Rodney Mcinnis, SW Regional Administrator National Marine Fisheries Service
Lester Snow, Director, California Department of Water Resources
Donald Glaser, Regional Director, Mid-Pacific Region, US Bureau of Reclamation
Ren Lohoefener, Regional Director, US Fish and Wildlife Service
Barbara Viamis, General Manager, Buite Environmental Council
Barbara Barrigan-Parrilla, Executive Director, Restore the Delta
Dante J. Nomellini, Counsel, Central Delta Water Agency
John Hermrick, Counsel, South Delta Water Agency
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DETAILED COMMENTS ON PERIODIC REVIEW OF 2009 WATER QUALITY CONTROL

PLAN

. Background

It is the generally accepted view in the environmental and fishing communities, shared by
C-WIN and CSPA, that the State Water Board has failed to properly carry out its constitutional
and statutorily duties to both protect the public trust, and to prevent waste and unreasonable
use of water in California. Over the course of many years, the State Water Board has chosen to
act as a secondary player in the on-going saga of water supply and environmental problems in
the State. As noted by the Govemor’s Delta Vision Task Force, the State Water Board “enforces
its own laws and regulations poorly or not at all.”

As will be clear by our specific comments contained herein, our experience before the State
Water Board is that the Board's continued failures to properly enforce the Water Code and
environmental laws is directly responsible for the present pelagic organism crash and that it is
mostly responsible for the looming failure of the California water supply system.

We agree with these words of the Delta Vision task force:

“With respect to the water system, California already possesses a sfrong

constitutional and statutory foundation for carrying out the recommendations of the
[Governor’'s Delta] Vision. Yet key agencies and institutions too often lack consistent
political support for certain missions, or are simply under-funded. As a result, the existing
water governance structure enforces its own laws and regulations incompletely,
unevenly, and on the basis of insufficient information.

Measurement, reporting, and enforcement capabilities are all inadequate. In a state
where the “reasonable use” of water is mandated by the Constitution itself, this is an
unacceptable state of affairs.”

Delta Vision Strategic Plan draft p. 13, lines 20-27.

in an attempt to help remedy these long-standing failures, in March of 2008, C-WIN and CSPA
filed a complaint with the State Water Board’s complaint division to provide sufficient information
to cause the State Water Board to investigate the State Water Project and the federal Central
Valley Project for public trust and unreasonable use and unreasonable methods of diversion
violations at their respective diversion facilities in the Delta. While we have dropped our
litigation on that complaint, our concerns remain and we will use every opportunity available to
point out the failures of the State Water Board regarding wasteful and unreasonable use and
method of diversion by the Central Valley Project and State Water Project. We reiterate our
request for such a hearing in this letter.

Again, as the Governor’s Delta Vision Task Force makes clear:

“With respect to the ecosystem, enforcement of laws and regulations is
driven more by court decisions than by any comprehensive fong-range
plans for ecosystem recovery. This introduces great uncertainty into
water management and ecosystem management alike. It also tends to
force environmental management agencies into a reaclive posture
focused on legal compliance rather than on proactive restoration of a
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badly degraded ecosystem”
Delta Vision Strategic Plan Draft, p.13, lines 29-34.

This strongly suggests that California’s current water regulation regime resembles the condition
the state faced by 1913, when its water bodies were plagued by wide-spread lawsuits in the
absence of a coherent system of water regulation. Since 1914, we have had a Water Code, and
since the late 1940s there has been some form of water pollution control regulation; yet here we
are.

Our skepticism comes from problems that are already well established: the State Water Board
organization’s clear administrative problems, the fragmented nature of regulatory oversight
affecting water resources in general in the State, the lack of qualified State Water Board staff,
and the lack of resources from the Governor and other state officials in charge of budgets- and
now additional staffing cuts due to the State budget deficit. What the proposed Periodic Review
of the 2006 Water Quality Control Plan will not do is solve any of California’s well-documented -
water problems; it sSimply proposes various slow responses while accepting a largely failed
regulatory framework dating back to the Bay-Delta Accord of 1994. We now believe the failure
of the Accord and CalFed is obvious in the record of the Pelagic Organisms Decline and the
commercial salmonid fishery closures of 2008 and 2009. The Board’s torpor on this obvious
situation testifies to its apparent indifference to California’s water and ecological problems.

1. C-WIN and CSPA’s General Comments On The Staff Report for Periodic Review of the
2006 Water Quality Control Plan.

The proposed Periodic Review in the Staff Report describes a suite of activities the State Water
Board will undertake over the next three years to amend the Water Quality Control Plan better
to protect beneficial uses of water, as required by the federal Clean Water Act (Section 303(c)
(33 U.S.C,, § 1313(c)) and the California Water Code (Section 13240).

Unfortunately, the proposed Periodic Review and the board’s continued dismal performance
{such as continued lack of enforcement against the Bureau of Reclamation and the California
Department of Water Resources for violation Cease and Desist Orders No. 262.31-16 and
262.31-17 of Delta salinity standards contained in the Water Quality Control Plan) evidences
little appreciation or understanding of the gravity or nature of the accelerating disintegration of
the Delta’s ecosystem and is essentially a justification for the status quo. It implies or promises

- progress where little exists, ignoring reasonable interim actions that would ensure collection and
development of information critical to the success of any long-term programs, let alone ensure
protection from clear and present dangers to Delta ecosystems.

The State Water Board seems to have largely decided on a business-as-usual approach while
waiting for the Bay-Delta Conservation Plan (BDCP) and Delta Vision processes to be finalized.
It is likely to be a long wait. BDCP represents the most complicated and ambitious habitat
conservation plan ever envisioned in the nation coupled with a massive scheme to
hydrologically modify the core of California’s water circulation system. BDCP’s anticipated time
schedule is absurdly optimistic and the unprecedented effort will almost certainly be
substantially delayed, if it survives at all. California’s fisheries may not survive in the interim.
Moreover, the Bay Delta Conservation Plan is premised on a balancing of economic with
ecological concerns, and is thus a demotion of ecological protection in light of the substantive
authorities the State Water Board has available to it to enforce in its jurisdiction. The State
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Water Board waiting for the Bay Delta Conservation Plan proceeding’s outcomes is akin to the
Board proceeding with a hand tied behind its back and one eye covered. The Bay Delta
Conservation Plan in this light resembles more a calculated effort to design effective extirpation
of vuinerable Delta ecosystems and listed species, likely outcomes of the co-equal position, as”
compared with analyses by the Public Policy Institute of California’s team in their July 2008
report on Comparing Futures for the Sacramento-San Joaquin Delfa. There, the coequal
position of economic and ecological concerns in the Delta led clearly to a substantially reduced
likelihood of long-term survival by vulnerable fish species. The State Water Board must not
remain a conscientious objector to actions necessary to ensure the survival of species already
languishing on the brink of extinction.

The proposed Periodic Review for the Water Quality Control Plan ignores crucially needed
emergency measures o address the current crisis in Delta fisheries. It is silent on each of the
following questions:

1. How much water does the Delta really need?

There is no effort outlined in the Periodic Review or contemplated in parallel proceedings (Delta
Vision, BDCP, SDIP, efc.) to determine how much water the Delta requires to maintain a stable
ecosystem or how various levels of reduced exports would affect south-of-Delta water users.
Indeed, the Department of Water Resources (DWR) and the U.S. Bureau of Reclamation
(Bureau) have strenuously resisted calls by resource agencies and the environmental and
fishing community to determine how much water the Delta needs before embarking on projects
to increase water exports.

The State Water Board should schedule an interim evidentiary hearing to collect evidence on
 how much water is required to maintain the Delta ecosystem and what impacts potential
reductions on exports would have on water users, If such information is unavailable, the State
Water Board should order Department of Water Resources and the Bureau to undertake such
studies in a timely manner as a condition of their permits. C-WIN and CSPA believe that the
evidence submitted for the hearings on D-1630 (draft order) and its predecessor, the October
1988 Draft Water Quality Control Plan for the San Francisco Bay/ Sacramento-San
Joaquin Delta Estuary’ would provide ample information on the water needs for a healthy
Delta. '

2. How Will the Board Create and Manage a Comprehensive Delta Monitoring Plan?

With the exception of salt and mercury, there is a paucity of reliable information on the
concentration, fate and transport of contaminants in the Delta, despite the fact that many of
‘these pollutants are highly toxic and bicaccumulate in fish and wildiife. These poliutants also
pose a threat to human health. Water quality has been identified by the POD workgroup as one
of the three likely causes of the decline of pelagic species. An understanding of the fate and
transport of these pollutants is critical to both the restoration of fisheries and any future projects
that contemplate a modification of the hydrologic regime. Historical environmental analyses
have focused almost exclusively on salt and several drinking water contaminants. The present
lack of information on the array of toxic contaminates present in the Delta preciudes any legally
defensible environmental analysis of future projects. CSPA has long urged both the State and
Central Valley Boards to establish a comprehensive Delta-wide monitoring program similar to

7 See http://www fishcalendar.net/cac/SWRCBs_1988 draft Bay-Delta water quali lan.pdf
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those conducted by the San Francisco Estuary Institute in San Francisco Bay and the
Sacramento River Watershed Program in the Sacramento River, and should strive to integrate
the Delta program with its up- and downstream cousins to help establish the tracking needed to
assess fate and transport issues.

The State Water Board should schedule an interim evidentiary hearing to collect evidence and
recommendations on the scope of an adequate contaminant monitoring program for the Delfa.
The Department of Water Resources, Bureau and other beneficiaries of Delta exports should be
directed to timely establish the Delta monitoring program, as a condition of their permits.

3. When Will Necessary State-Of-The-Art Fish Screens Be Required On Delta Export
Pumps?

Screening of agricultural diversions on Delta tributaries accomplishes little if the Banks and
Jones pumping piants subsequently destroy fish bypassing agricultural screens. New fish
screens at the export pumps would drastically reduce entrainment of virtually all of the pelagic
and salmonid listed pursuant to state and federal endangered species acts. New state-of-the-art
fish screens were required mitigation measures in the CalFed Record of Decision. Evaluation of
the success of the installed new fish screens was to occur before further consideration of a
peripheral canal. The new screens at the Contra Costa intake have only recorded the
entrainment of a single Delta smel since they were constructed (much different than the 26,000
Delta smelt killed by the project pumps between June 1 and June 24 of 2007). The screening
project was mothballed after MWD and the State Water Contractors, the beneficiaries of the
State Water Project and Central Valley Project, stated that they would not pay for them. The first
units of the new screens would have been in place today had the water contractors not refused
to pay for them. Had they been in front of Clifton Court Forebay, which would have eliminated
most of the current predation occurring in the Forebay (Forebay predation is the largest cause
of mortality for most species “taken” by the pumps), and significantly improved salvage and
survivability of many other species presently in precipitous decline, including salmon, steelhead,
splittail, threadfin, American shad, longfin, striped bass, etc,

The required state-of-the-art screen project also encompassed improved new salvage facilities,
fransportation methods and improved release methods and new release areas. The new
screens would have significantly reduced the approach velocity of water and new screen
openings would have been reduced from the present one-inch to a couple of millimeters
(thereby preventing most smelt from going down the DMC to Los Angeles).

A component of the new screen project would have been an accelerated and intensified effort in
improving survivability of smelt. Indeed, survival rates of salvaged Delta smelt are improving.
Recent results from Pit-tag (passive integrated transponder tags) monitoring show that
approximately 33.3 percent of Delta smelt salvaged survives collection, transport and release
back into the Delta (14 percent at the Central Valley Project). Unfortunately, most smelt that
reach the present screens pass through them and are never diverted to the salvage buckets.

As previously noted, under CalFed an evaluation of the success of the installed new fish
screens was to occur before further consideration of a peripheral canal. Clearly, it cannot be
claimed that money is an obstacle to construction of new screens, considering the estimated
costs of proposed new reservoirs and a peripheral canal. The State Water Board should

- mandate the timely installation of state-of-the-art fish screens as mandated by the CalFed
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Record of Decision as a condition of water exports out of the Bay-Delta estuary, and the Water
Quality Control Plan should include this element under issues recommended for further review.

4. What New Conditions On Export Pumping Will Be Implemented In Light Of Increased
Water Exports And Resulting Reverse Flows To Protect The Bay/Delta Ecosystem?

The average of State Water Project and Central Valley Project exports in the 1970s were 1.430
MAF and 2.141 MAF, respectively. Exports in the 1980s averaged 2.425 MAF (State Water
Project) and 2.519 MAF (Central Valley Project). During the 1990s, average exports were 2.305
MAF (State Water Project) and 2.219 MAF (Central Valley Project). Exports dramatically
increased between 2000 and 2007 to an annual average of 3.251 State Water Project and
2.590 MAF (Central Valley Project).

Additionally, average annual exports to Contra Costa Water District and the North Bay Aqueduct
significantly increased from 90 TAF and 0 TAF, respectively, in the 1970s to 121 TAF and 49
TAF in the 2000s. In other words, total average annual exports from the South Delta increased
from 3.662 MAF during the decade following approval of the subject water rights to an annual
average of approximately 6.008 MAF between 2000 and 2007.

The dramatic increase in the level of exports, beginning in 2003 coincided with the crash in

~ pelagic species populations. For example, exports in 2003, 2004, 2005, 2006 and 2007 were

6.323 MAF, 6.145 MAF, 6.470 MAF, 6.315 MAF and 5.806 MAF, respectively. More recently, in
water year 2008 during a second year of low unimpaired flows and regulatory and judicial
intervention into the Pelagic Organism Decline, Delta exports slowed to 3.741 MAF.

The availability of water for these increased exports apparently came from “surplus” water made
“available” by the Monterey Agreement, signed by DWR and contractor parties in 1994;
resulting amendments took effect over a number of years but were mostly executed by 1999.
The Third District Appellate Court ruled the Monterey EIR invalid in 2000. When the State
Water Board issued D-1641, it could not have been aware that exports would dramatically
increase in the ensuing years and could not have anticipated the environmental consequences
resulting from the significant increase in exports.

The State Water Board should conduct an interim evidentiary hearing to investigate increased
exports and reverse flows in Old and Middle Rivers and consider terms and conditions in
permits to protect the Delta ecosystem from the effects of the increased export of, so called,
“surplus” water.

5. Addressing Current'Salt Loading to the San Joaquin River and Delta

Delta salinity standards continue to be violated with impunity. Both the 1995 Water Quality
Control Plan for the Delta and D-1641 directed the Central Valley Board to move the salt
compliance point upstream of Vernalis. Fourteen years later, the Central Valley Board has still
not released the proposed upstream salinity objectives.

The State Water Board assigned Department of Water Resources and the Bureau the
responsibility for meeting salinity objectives in the 1979 Delta Plan, D-1485 and the 1995 Delta
Plan and D-1641. Salinity standards continue to be routinely violated. The San Joaquin River

Salinity and Boron TMDL assigns responsibility for controlling salt delivered to the San Joaquin
Valley from the Delta to the Bureau. The Bureau's salt load reductions are to be addressed
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through a joint Management Agency Agreement with the Central Valley Board. Unfortunately,

- despite signing the Management Agency Agreement, the Bureau is still claiming sovereign
immunity (despite a specific waiver of sovereign immunity in Central Valley Project Improvement
Act (P.L.102-575) Section 3406(b)) and, while promising some level of cooperation, refuses to
accept specific enforceable load limits that will actually lead to reductions in salt loading to the
San Joaquin River. The State Water Board had indicated in D-1641 that source control is the
preferred method of addressing Southern Delta salinity, yet the Board’s actions do not
correspond with this. Instead, the State Water Board seems truly dedicated to avoiding source
control. - C

To resolve this impasse, the State Water Board should conduct an interim evidentiary hearing to
investigate salt loading caused by delivery of Delta water to the San Joaquin Valley and
implement terms and conditions in permits to control salt loading to the San Joaquin River and
Delta. This will resolve any question of whether the Regional Board has the authority to issue
WDRs or require the Bureau to commit to specific reductions in salt loading. Meaningful
reductions in salt loading of the San Joaquin River will also lead to a reduction in the use of New
Melones water to meet the Vernalis objective, thereby freeing up clean Stanislaus River water
for beneficial uses, not the dilution of pollution.

6. When Will Water Storage Levels Be Increased to Protect River Flows and
Temperatures for Fish Protection in the Likely Event of Dry Water Years in the Future?

Water storage in Shasta and Oroville were recently at historic lows and would be much lower if
.. not for late season storms, While storage levels in 2009 have recovered somewhat, the principle
cause of this earlier shortfall is the cannibalization of north-of-Delta storage over the last several
years to provide unrealistic water allocations during 2 years of drought and to supply south-of-
Delta storage in Semi-Tropic and Kern water banks and Diamond Valley Reservoir. The State
Water Board and the Department of Water Resources should require these facility owners to
report their storage levels using real-time methods for uploading online, so that more realistic
and honest appraisals of the state’s water supply picture can occur as the Department and the
U.S. Bureau of Reclamation develop their allocation forecasts each year. Unless the
approaching water year proves to be extremely wet, next years’ instream flows on the Feather,
Sacramento and Yuba rivers are likely to approach record lows with accompanying high water
temperatures. The Trinity River can also expect high water temperatures in the event of
another dry year. These low flows and high temperatures will likely cause and contribute to
increased pre-spawn mortality and reductions in spawning and rearing habitat, temperatures
lethal to salmonid eggs and larvae and increases in poliutant concentration. Given the dramatic
crash of pelagic species and the recent acceleration in the long-term decline in salmonid
escapement, these expected low flows with poor water quality and low temperatures could
trigger a catastrophic disaster to fisheries already hovering on the edge of extinction.

The State Water Board should immediately schedule an evidentiary hearing to receive evidence
and recommendations from fishery and water agencies and the general public on possible
interim emergency measures that may be implemented to reduce or mitigate this potential
disaster to already depressed fisheries.

7. When will the Department of Water Resources obtain CESA Clearance for its Delta
Pumps?

11
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Department of Water Resources continues to operate the State Water Project pumps without
appropriate clearance from the Department of Fish and Game under the California Endangered
Species Act (Fish and Game Code Section 2081 et seq). As determined by Judge Frank
Roesch in Alameda County Superior Court, the Department of Water Resources has no CESA
approvals to “take” Delta smelt. The State Water Board should condition continued Delta
exports upon receipt of a “2081” permit from CDFG. The Board missed an opportunity to do so
when it issue Order WR 2009-0033 in late May 2009 amending Department and Bureau permits
‘1o consolidate the places of use of water in their projects.

lll. Survey of Failed State and Regional Board Programs

The State Water Board’'s 2006 Water Quality Control Plan for the Bay-Delta is a case history of
how and why the Delta’s ecosystem is imploding. Beyond the big questions we pose in the
previous section, there are numerous problems, gaps and leadership failures in State and
Regional Water Board programs that bear on the Periodic Review of the 2006 Bay— Delta Water
Quality Control Plan. For example:

1. Water Quality and Contaminant Control

The State Water Board pays lip service to the control of the largest sources of water quality
impairment and controllable pollutant loading into the Delta and its tributaries. While recent
information (including research reviewed in the draft Periodic Review staff report) has, perhaps,
refined our understanding of these issues, the causes and sources of these problems and the
actions necessary to reduce or eliminate them have been known for decades. The State and
Regional Water Boards identified salt and selenium impairment of the San Joaquin River and
Delta, organophosphorus (OP) pesticides in the Sacramento and San Joaquin Rivers and Delta,
low dissolved oxygen in the Stockton Ship Channel, agricultural pollution and the problems of
municipal wastewater and stormwater discharges many, many years ago. The sources and
actions necessary to address and eliminate them have also been long known. The statutory
authority and regulatory tools to address them have existed since the 1970s.

Unfortunately, what has been absent is the political will to meaningfully attack these problems.
The State Water Board continually avoids opening its own regulatory toolbox, minimizing long-
overdue regulatory enforcement and focusing instead on historically ineffective stakeholder and
voluntary processes. This continues a long-standing State and Regional Waterboard policy of
denial and delay. The Periodic Review now before the Board essentially foreshadows
business-as-usual. The refusal to control poliution at its sources (including “nonpoint” sources
as they occur in the drainage problem lands of the San Joaquin Valley) undermines any claims
that the State Water Board has a serious commitment to protect and restore the Delta.

Meanwhile, the Delta and its tributary waters continue to receive increasing loads of an array of
pollutants, many already identified as “impairing” beneficial uses. Indeed, the Central Valley
Regional Board now proposes a 303(d) delisting of a portion of the San Joaquin River and Sait
Slough for selenium. Selenium concentrations are below the current standard of 5 ppb, but U.S.
Fish and Wildlife Service and National Marine Fisheries Service have identified that 2 ppb of
Selenium would be required to protect endangered fish and wildlife.?

3 U.S. Fish and Wildlife Service and National Marine Fisheries Service. Biological Opinion on Final Rule for the
Promulgation of Water Quality Standards: Establishment of Numeric Criteria for Priority Toxic Pollutants for the
State of California. March 24, 2000.
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Additionally, the Central Valley Board is proposing a 303(d) delisting of the San Joaquin River
below Vernalis for electrical conductivity (salinity), even though examination of USGS recording
stations show ongoing violations of the electrical conductivity standard.

a. NPDES Program. The State Water Board continues in denial and silence about failures of
the NPDES permitting program controlling discharge of almost two billion gallons per day into
the Delta watershed (1.2 BGD in the actual Delta) from some 64 municipal wastewater
treatment plants and 62 industrial dischargers. The Central Valley Board is allowing flow fimits
and, in many cases, the mass loading of pollutants to be increased in many, if not a majority, of
permit renewals (every five years). Frequently, these renewed permits allow for increases in
loading of pollutants identified as actually “impairing” a water body. This travesty, if allowed to
continue, will only worsen as the Delta region urbanizes further,

State and federal antidegradation requirements are routinely ignored. For example, over
the last three years, the Central Valley Board has allowed increased discharge of impairing
pollutants into the Delta from Stockton, Manteca, Tracy and Lodi, among others, Indeed, they
even issued a new permit to the new city of Mountain House to discharge impairing pollutants
into Old River, one of the most degraded areas of the Delta.

The State Water Board continually fails to acknowledge or discuss the failure of the municipal
stormwater programs to reduce mass loading of toxic and impairing pollutants. Not a single
municipality discharging stormwater pollutants into the Delta or its tributaries can document or
quantify any reductions in the mass loading of pollutants over the last twenty years. Neither has
the Central Valley Board incorporated enforceable TMDL waste load allocations developed in
TMDLs in recently issued MS-4 permits.

b. Irrigated Lands Program. Agricultural dischargers are the largest source of pollution to
Central Valley waterways. The Periodic Review fails to acknowledge or discuss the failure of the
irrigated Lands Program to reduce the mass loading of toxic and impairing pollutants. The
Irrigated Lands Program is implemented through waivers of Waste Discharge Requirements
(WDRs). The Irrigated Lands Program is, perhaps, the single most graphic example of the
failure of the State and Central Valley Boards to protect water quality.

Monitoring data collected by the Central Valley Board, University of California at Davis
researchers, and agricuftural coalitions, among others, establishes that discharges from
irrigated lands represent the largest source of toxic and other pollutants to Central Valley
waters. In 2007, The Central Valley Board released a landmark draft report presenting the first
region-wide assessment of data collected pursuant to the irrigated Lands Program since its
inception in 2003. Data collected from some 313 sites throughout the Central Valley reveals
that: 1) toxicity to aquatic life was present at 63 percent of the monitored sites (50 percent were
toxic to more than one species), 2) pesticide water quality standards were exceeded at 54
percent of sites (many for multiple pesticides), 3) one or more metals violated criteria at 66% of
the sites, 4) human health standards for bacteria were violated at 87 percent of monitored sites
and 5) more than 80% of the locations reported exceedances of general parameters (dissolved
oxygen, pH, salt, TSS). While the adequacy of monitoring (i.e., frequency and
comprehensiveness of monitoring) varied dramatically from site to site, the report presents a
dramatic panorama of the epidemic of pollution caused by the uncontrolled discharge of
agricultural wastes. :
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Since conditional waivers were originally adopted in 1982, and subsequently in 2003/4 and
2006, the Central Valley Board has been unable to identify a single improvement in water
quality or, indeed, a single pound reduction in the mass loading of agricultural poliutants that
has been achieved by the Program (other than a reduction in application of organophosphorus
pesticides as farmers switched to more potent and less expensive pyrethroids).

Under the agricultural waivers, the Central Valley Board does not know:

who is actually discharging pollutants,

the points of discharge,

the quantities or concentrations of discharged pollutants,

the actual impacts of those discharges on local receiving waters,

whether any management measures (e.g., best management practices) have been
applied,

Or whether applied best management practices are effective.

vV

YV VYVY

The monitoring programs established by agricultural coalitions are grossly deficient and
incapable of identifying “bad actor” dischargers. Unfortunately, since the Central Valley Board
does not know the actual identities of dischargers or the quantities or concentration of
discharged pollutants, it must depend upon the goodwill of agricultural coalitions over which it
has no enforcement powers other than the appropriate but now politically difficult step of
revoking a waiver covering thousands of farms spread over millions of acres (Note: Cleanup &
Abatement Orders, Cease & Desist Orders and Notices of Violation can only be issued to actual
dischargers).

It should be noted that the waivers essentially ignore the required elements of the state’s
Nonpoint Source Control Program. These mandated requirements include: 1) a description of
best management practices, the process used to select or develop best management practices
and the process used to ensure and verify best management practice implementation; 2)
specific implementation time schedules and quantifiable milestones to measure progress; 3)
sufficient feedback mechanisms to ensure proper evaluation and determine whether additional
best management practices are required and; 4) specific consequences for failure to achieve
goals.

CSPA and San Francisco Baykeeper appealed the Central Valley Board’s July 2006 adoption of
agricultural waivers to the State Water Board. State Water Board technical staff reviewed the
appeal and, in a series of draft reports concluded that: 1) discharges from irrigated agricultural
lands have violated water quality standards; 2) agricultural coalitions have failed to comply with
conditions of the waiver; 3) the Central Valley Board cannot or will not enforce fundamental
waiver conditions; 4) the monitoring and reporting program is deficient; 5) the waivers lack
specific time schedules for key elements of the program; 6) waiver conditions do not ensure
pollution reductions by individual farms; 7) the size of coalitions is unmanageable and shouid be
limited to subwatersheds; 8) the waiver should address groundwater protection; 9) the waiver is
not consistent with the state’s nonpoint source policy and; 10) the waiver should be remanded
back to the Regional Board for recommended amendments.

However, in an astonishing disregard of the public trust and water quality, senior board
management informed staff that they didn’t want the waivers remanded and directed staff to
prepare a final report upholding the waivers. CSPA and Baykeeper subsequently filed a lawsuit
that is pending. '
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The State Water Board should order the Central Valley Board to rescind the July 2006 waiver
for agricultural discharges and instead impose WDR’s for all agricultural dischargers, perhaps
even before a judge orders them to.

c. Lack of staff resources. The draft staff Periodic Review report fails to discuss or
acknowledge the fact that the state has deprived the Central Valley Board of sufficient
resources to carry out their statutory responsibilities fo control discharges of toxic and other
pollutants into the state’s waters. We provided the information below to you last year, and to the
best of our knowledge, we’re unaware of conditions having meaningfully improved since that
time.

- The Executive Officer of the Central Valley Board, Ms. Pamela Creedon, acknowledged in a
August 2007 presentation to the State Water Board title State of the Central Valley Region that
the Board has only: a) 12 percent of the staff minimally necessary to regulate stormwater
discharges (NPDES), b) 37 percent of those necessary to control municipal wastewater
discharges (NPDES), ¢) 26 percent of those necessary to issue WDRs and d) 16 percent of
those required to regulate dairies, ) 22 percent of the staff crucial to enforcing conditions of the
controversial agricultural waivers, and f) only 11 of the 38 people necessary for the basin
planning unit to update the Basin Plans that are fundamental to all Board actions. The Board's
surface water ambient monitoring program has only 2 person-years (PYs), its enforcement unit
is assigned only 3.5 PYs, the water quality certification unit has only 2.6 PYs to process more
than 400 certifications annually.

Further, the underground storage tanks unit has only 17 of 41 staff needed for several thousand
cases, the timber harvest unit has only 9.2 PYs to regulate and monitor discharges from
thousands of timber projects covering 45 percent of the state’s harvested timber and the Title 27
unit has only 40 percent of those needed to regulate leaking landfills and surface
impoundments. And finally, the Board has only 16 PYs to develop, implement and monitor
TMDLs covering over 300 waterbody/pollutant combinations identified as “impaired” throughout
the Central Valley.

Given these serious staffing shortages, the Water Boards cannot claim to be serious about

- controlling the pervasive degradation of the Delta caused by increasing loads of a vast array of
pollutants. Especially, as they have embraced more intractable stakeholder or voluntary
programs throughout the Strategic Periodic Review. Stakeholder-driven voluntary programs
require far more staff resources and considerably longer timeframes than direct regulatory
permit issuance and enforcement. The history of water quality regulation in the Central Valley is
littered with failed stakeholder programs. The plain fact is that neither the State nor Regional
Board can identify a successful stakeholder process that has documented quantifiable
reductions in pollutant loading and improvements in water quality. However, the Boards can
point to regulatory successes that do result in documented quantifiable reductions in pollution
(for example, Grassland WDRs and the Rice Herbicide Prohibition).

d. Total Daily Maximum Loads (TMDLs). The factual history of TMDL development and
implementation in the Central Valley undermines the claims and goals for the 2006 Water
Quality Control Plan. The State Water Board’s descriptions of the goals and implementation of
TMDLs resemble fiction more than fact. Adopted TMDL implementation plans rarely have
enforceable load and waste load allocations. Indeed, the State and Central Valley Board have
frequently employed TMDLs as “rabbit holes” in an effort to avoid the political repercussions that
would likely accompany prompt direct action,
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An example of such a “rabbit hole” is the Board’s refusal to comply with the explicit

requirements of the Bay Protection and Toxic Cleanup Program. in 1989, the California
Legislature mandated a program requiring the State and Regional Boards to identify and clean

up toxic hot spots (Water Code §§ 13390 et seq.). Ten years later, in 1999, the State Water
Board belatedly identified the Delta as a toxic hot spot for mercury, low dissolved oxygen in the
Stockton Ship Channel and pesticides from agricultural return flows and dormant spray runoff.
The Sacramento and San Joaquin Rivers were identified as Toxic Hot Spots because of
pesticides in agricultural return flows and dormant spray runoff. Stockton and Sacramento urban -
waterways were identified as Toxic Hot Spots because of pesticide runoff and low dissolved

oxygen.

The Central Valley Board was granted variances for the pesticide cleanup plans. Following a

- successful lawsuit by Bill Jennings and Deltakeeper, revised pesticide cleanup plans were
adopted in 2003. However, rather than comply with specific mandates to, within one year,

reevaluate and revise WDRs of dischargers identified as causing or confributing to Toxic Hot

Spots in order to prevent or eliminate these hot spots (Water Code § 13395) the Water Boards
elected to implement the program through TMDLs. Little has changed in the ten years following

. adoption of the cleanup program; i.e., Toxic Hot Spots contmue to plague the Delta and its

fributaries.

Despite adopting TMDLs for selenium and boron, the State Water Board refuses to look
realistically at land retirement and the issue of wasteful and unreasonable use related to
irrigation of drainage problem lands in the western San Joaquin Valley. A graphic example is
implementation of the San Joaquin River's Selenium TMDL. Despite a 2009 deadline for
compliance with 5 ppm selenium (4 day average) standard for the Grasslands Bypass Project
discharges into Mud Slough and the San Joaquin River, it appears that the State Water Board
and Central Valley Board are more than willing to grant a 10—year delay through an upcoming
Region 5 Basin Plan Amendment.

The additional 10-year waiver of the 5 ppb/4 day average selenium standard in the TMDL is
proposed because neither technology nor funding is available to treat the toxic contamination
created by irrigation of saline, seleniferous lands. Currently, discharges from the Grasslands
Bypass Project (GBP) contain a monthly average discharge of 54 ppm of selenium. it also
contains high levels of sait, boron and mercury. The GBP Draft EIS/EIR did not contain any
alternative examining land retirement, as well as requirements for mandatory inclusion for all
landowners within the GBP. The State Water Board and Regional Board refuse to examine the
root cause of the drainage problems—applying good water to bad land. Now that Proposition 50
funding for the GBP’s treatment (reverse osmosis) plant is not forthcoming due to the State
budget, there is no justification for further leniency in implementing the TMDL other than to
maintain the status quo. Land retirement remains the most feasible option here.

Numerous government studies identify the high economic and environmental cost of continuing
to irrigate these lands, and that the only reliable solution fo reverse the drainage problem is to
halt irrigation of these lands. The National Economic Development analysis for the San Luis
Drainage Feature Re-Evaluation found the alternative with the least amount of land retirement
(In-Valley Groundwater Quality Land Retirement) had a negative benefit/cost summary
amounting to $15.603 million/year in 2050 doliars, or a negative $780.15 million over the 50
year life of the project. Conversely, the alternative with the greatest amount of land retirement
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(In Valley Drainage Impaired Land Retirement) had a positive benefit/cost summary of $3.643
million/year in 2050 dollars, or a positive $182.15 million over the 50 year life of the project.’

The U.S. Geological Survey'® has been clear that any solution to drainage problems must
include land retirement. In relation to the San Luis Feature Re-Evaluation and subsequent
settlement negotiations convened by Senator Feinstein, the USGS has stated that

“Land retirement is a key strategy fo reduce drainage because it can effectively reduce
drainage to zero if all drainage-impaired lands are retired.”

USGS also stated that

“The treatment sequence of reverse osmosis, selenium biotreatment and enhanced
solar evaporation is unprecedented and untested at the scale needed to meet plan
requirements.”

The State Water Board implies that TMDLs will achieve compliance with Basin Plan water
quality standards. While the “technical TMDLs” adopted by the Water Boards are scientifically
defensible, the crucial implementation plans are sadly lacking. To date, there have been no
documented and quantified reductions in pollutant loading attributable to TMDL implementation,
The only identified reductions in the mass loading of any impairing pollutant has only come
about as a result of growers shifting from organophosphate (OP) pesticides to more potent and
less expensive alternatives like the pyrethroids.

Unfortunately, there is no comprehensive monitoring program for pyrethroids comparable to the
major monitoring effort launched by the Regional Board to identify the fate and transport of OP
pesticides that began in the late 1980s and continued through the 1990s. Pyrethroid toxicity has
become pervasive throughout the Central Valley but a Pyrethroid TMDL remains elusive.

The State Water Board creates the misimpression that effective, enforceable TMDL loading
allocations are being incorporated into NPDES permits. The reality is that the Regional Board
has failed to include TMDL wasteload allocations in a number of adopted and renewed NPDES
wastewater permits. These include, Stockton, Manteca, Modesto, Tracy, Lodi and Mountain
House for discharges directly into the Delta, as well as numerous permits for municipalities
discharging into tributaries of the Delta. Nor has the Regional Board incorporated enforceable
wasteload allocations in adopted MS-4 permits regulating urban stormwater discharges. While
wasteload allocations in MS-4 permits are implemented through management measures, EPA
regulations require they must still be achievable and enforceable.

The Central Valley Board has chosen to implement TMDL load allocations to agricultural
dischargers through waivers of WDRs in the lrrigated Lands Program. The blatant failures of the
Irrigated Lands Program are discussed above. Five years after adoption of the 2003 waiver, the
Board cannot demonstrate that a single pound of pollutant loading has resulted from the
program. Specific TMDL load allocations, incorporating the specific control elements of the
state’s Nonpoint Source Control Program, have yet to be assigned to the agricultural coalitions.

® See http://www.usbr.gov/mp/nepa/documentShow.cfimn?Doc_ID=2240. Page N-17

Y seeU.s. Geological Survey Open File Report 2008-1210, p1 Executive Summary
hitp://pubs.usgs.gov/of/2008/1210/
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The draft Staff report seriously mischaracterizes the San Joaquin River Salinity and boron
TMDL. The SJR Salt TMDL is a poster child for the failures of the TMDL program to secure
improvements in water quality. Salinity problems on the river have been recognized for over a
century. The long-delayed salt TMDL is the first 100-foot TMDL in the nation’s history, only
protecting a short stretch of river below the San Joaquin's confluence with the Stanislaus River.
Water quality violations continue to occur upstream of the confluence and downstream below
Vernalis: this despite the fact that EPA regulations and the Central Valiey Board’s Basin Plan
require that standards must apply throughout a waterbody, not simply at a single comphance
point.

While TMDL implementation plans must ensure attainment of water quality standards, the salt
TMDL contemplates a 19 percent exceedance of standards in critical years and a 7 percent
exceedance in dry years. The TMDL fails to reserve any assimilative capacity, thus depriving
downstream farmers of the ability to irrigate and discharge return flows. Although the State
Water Board has expressly directed the Central Valley Board to control salt loading from
municipal and industrial dischargers, the Board routinely allows massive increases in sait
loading in recently adopted NPDES permits. An example of the Central Valley Board’s inability
to meaningfully address salt is the City of Modesto’s NPDES wastewater permit renewal issued
in April 2008. The permit does not require compliance with final salt limits until July 2022 or July
2026. The SJR TMDL assigns load allocations fo agricultural coalitions operating under the
irrigated lands waiver but fails to incorporate the control elements of the Nonpoint Source
Control Program, thus ensuring failure.

The San Joaquin River Dissolved Oxygen TMDL is yet another poster child for the failures of
the Central Valley Board’s TMDL program. The causes and solutions to the chronic oxygen
deficits in the Stockton Ship Channel have been known since, at least, the 1970s. Following the
Central Valley Board's refusal to comply with the explicit requirements contained in the Bay
Protection and Toxic Cleanup Program, the Board embarked on a convoluted process to
develop a TMDL. Over a span of five years the process entailed:

1) more than ten updates, workshops or hearings by the Central Valley Board;

2) four draft plans circulated for comment,

3) afour-year stakeholder process involving more than 150 meetings of the steering and

technical committees and
4) millions of dollars in special studies.

Since then, no meaningful actions have been taken to address the causes of the oxygen deficit,
other than a state financed project to construct a demonstration aeratlon experiment at the Port
of Stockton.

The Central Valley Board's Mercury TMDL is under development. While the technical work has
been superb, there is major disagreement over the actual water quality objective and
implementation plan. The outcome remains problematic. As presently proposed, the objective is
not protective of subsistence fishermen and their families, those with impaired immune systems,
pregnant women or children. Most dischargers are strenuously lobbying for loopholes, i.e.,
“offsets” to avoid having to impiement source control or treatment measures. A number of local
agencies and the Department of Water Resources are opposing the TMDL because it may
regulate wetlands, which have been found to methylate Mercury (the most physiologically
absorbable form of mercury). In fact, Department of Water Resources, in a strongly worded
letter, claims “The proposed BPA and implementation plan could seriously curtail agencies’
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ability to help with the recovery of endemic and specially protected species by limiting projects
that could restore wetland habitat and provide seasonal food sources for such species.”

Apparently, the possibility that species inhabiting such habitat might bioaccumulate mercury and
pose a threat to both protected species and human health is of littie concern to the state and
regional water boards. Given increasing opposition, it is uncertain whether the proposed
Mercury TMDL will lead to significant reductions in mercury concentration and methylation in
Deita waterways.

e. Once-through cooling. Evincing its relaxed approach to resource protection, the State
Water Board's 2008 Strategic Periodic Review acknowledges concern that once-through cooled
electrical generating facilities in the Delta impinge and entrain significant numbers of fish and
aquatic organisms and pelagic organisms and other threatened and endangered species. |t then
inexplicably proposes to address these imminent threats to listed species through development
of a statewide policy. Presumably, the Central Valley Board will, following adoption of that policy
and subject to some unspecified timeline, reissue NPDES permits for the power plants. The
potential threats posed by these plants have been known for many years. The Mirant facility in
Contra Costa County received an NPDES permit in 2001 that expired in April 2006. The State
and Regional Boards have long had ample authority under the Water Code to require whatever
studies were necessary o evaluate impacts to fisheries and to adopt measures protective of
beneficial uses.

The State and Regional Board have known for decades that the Thermal Plan was inadequate.
Indeed, Central Valley Board staff acknowledged as far back as the 1980s that the Delta-5
temperature standard is not protective and that biologically-based temperature criteria were
necessary. Despite the fact that excessive temperatures have been identified as a serious
limiting factor for listed species throughout the Central Valley, no funds have yet been provided
to develop biologically-based temperature criteria. While we appreciate the fact that the State
and Regional Boards are belatedly moving to address the once-through-cooling problem, we
note that these problems have been known for a long time, should have been address years
ago and will be deficient without biologically-based temperature criteria.

f. Sediment Quality Objectives Another example of the State Water Board’'s ambivalence in
protection of public trust resources is the stop-and-go effort in developing sediment quality
objectives. Toxic or potentially toxic sediments have been identified at a number of Delta
locations.

In 1989, the California Legislature, as part of the Bay Protection and Toxic Cleanup Program,
mandated that the State Water Board develop and adopt sediment quality objectives. The Board
prepared a conceptual Periodic Review in 1991 but soon abandoned efforts to develop
sediment objectives. However, in 1999, the Sacramento Superior Court ordered the Board to
resume development of sediment objectives, pursuant to a lawsuit brought by Bill Jennings and
Deltakeeper. The State Water Board elected to pursue development of sediment quality
objectives through a lengthy and cumbersome stakeholder process. The majority of
environmental participants withdrew in protest over the direction of the project, i.e., potentially
responsible parties were insisting on a degree of monitoring and evaluation that was so
extensive and expensive that it would be likely that only the very worst sites would ever be
addressed. The developed approach envisions an extremely complicated three-pronged
approach involving assessment of toxicity, bioaccumulation and biological assemblages. A
scorecard will ultimately determine whether thresholds have been exceeded requiring cleanup.
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Unfortunately, the complexity of the evaluation coupled with the substantial amount of
expensive monitoring and assessment necessary to reach a conclusion means that potentiaily
serious problems in the Delta may remain unaddressed. For example, fish tissue collected by
DFG and analyzed by the San Francisco Estuary Institute revealed that catfish and largemouth
bass caught in Stockton’s Smith Canal contained concentrations of PCBs that exceeded
OEHHA levels of concern. Results from a subsequent sampling demonstrated that the
sediments were toxic and bioaccumuiative, However, it is questionable whether anyone will ever
be required to conduct the replicate sampling necessary to compel a cleanup. :

g. Invasive Species Management The Bay-Delta estuary has been identified as the most
“invaded” estuary in North America. Invasive species are one of the three major suspected
causes of the pelagic species crash in the Delta. In the late 1990s, Bill Jennings and
Deltakeeper petitioned the Central Valley Board to begin development of a general order
addressing the increasing impacts caused by invasive species. The petition described the 212
confirmed exotics and 123 suspected exotics that had already invaded the estuary. It laid out
the State Water Board’s regulatory authority over ballast water discharges and proposed
specific actions that would potentially reduce the accelerating increase in the number of invasive
species establishing a foothold in the estuary. The petition was ignored. Both the State and
Central Valley Boards opposed our repeated efforts to have the Delta and tributary waterways
identified on the state’s CWA 303(d) List of Water Quality Limited Segments as impaired by
invasive or exotic species. Finally, the State Water Board acquiesced and included the Delta as
an impaired waterbody because of exotic species on the 2006 list. The Board’s belated
acknowledgement of the damage caused by invasive species is appreciated. However, the
proposed program and the one person-year allocated to the project (split between the three
water boards) are seriously inadequate and betray a fundamental lack of concern regarding this
serious threat to the Bay-Delta ecosystem.

h. Blue Green Algae. The toxicity of blue green algae poses a threat to both the Delta
ecosystem and human health. The spatial distribution of these algal blooms has been rapidly
expanding in the Delta over recent years. This expansion is likely fueled by increases in
temperatures and nutrients and reduced flow. All three of these factors may be related to a
failure to control nutrient loading into the Delta or provide necessary outflow to the Bay. Efforts
to establish a monitoring and reporting program in order to better understand the fate and
transport and environmental and human health effects are weicome. Unfortunately, the
allocation of only one-third of a person year to this serious task is likely to prove seriously
inadequate.

i. Characterize Discharges from Delta Islands. The discharge of some 430,000 acre-feet of
return flow from approximately 680,000 acres of Delta farmland involving some 1800 diversions
and hundreds of discharge points clearly suggests a management challenge to water quality
regulation in the Delta. “Characterization” of the pollutants in these discharges is fundamental to
any serious effort to protect Delta water quality. However, the proposed project is a searing
indictment of both the Central Valley Board and the irrigated lands program. Had requirements
to submit Reports of Waste Discharge not been waived for agricultural dischargers, outflow from
Delta islands would have been “characterized” years ago. Similarly, had the Board insisted that
agricultural dischargers, coalitions and water districts comply with the same monitoring
requirements it routinely demands from virtually every other segment of society, i.e.,
municipalities, industries, businesses (even mom-and-pop operations), discharges would have
already been “characterized.” Indeed, had the Board complied with its regulatory responsibility
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fo protect the water quality and the public trust values of Delta waterways, the receiving waters
would aiso have been fully “characterized” by now.

~While the State Water Board seems focused on agriculiural discharges in the Delia, it
inexplicably ignores the agricultural discharges from millions of acres of farmland along
waterways upstream of the Delta. Presser and Luoma’’ found that the aquifers of the western
San Joaquin Valley contain so much selenium that even if the San Luis Drain were built and
new additions of selenium halted (no irrigation), with an annual discharge to the Bay of 43,500
pounds of selenium per year it would still take 63 to 304 years to eliminate the accumulated
selenium from the aquifers. Pollutants from these upstream discharges gather in the Delta and
_likely represent a far greater poilutant mass than those coming from Delta farmers. Targeting
Delta farmers for their agricultural drainage discharges while ignoring those who discharge
upstream is simply and obviously hypocritical. The State Water Board should direct the Central
Valley Board to immediately issue 13267 letters requiring all agricultural dischargers to
“characterize” their discharges immediately. This willed ignorance must cease.

1. C-WIN and CSPA’s Specific Comments On The Staff Report for Periodic Review of the
2006 Water Quality Control Plan.

For the most part, C-WIN and CSPA agree with (and intend to participate in) the staff
recommendations on Water Quality Control Plan issues previously identified for further review
and the additional issues identified for further review in the draft staff Periodic Review report. C-
WIN and CSPA also identify below additional issues that we believe warrant staff time.
However, we retain little faith that State Water Board action will result in meaningful
improvements to beneficial uses such as fisheries.

Again, we disagree strongly with the staff recommending no further review of fish screens and
biological criteria (implementation plan for salmon doubling narrative in Water Quality Control
Plan). Given all of the State and Central Valley Boards’ failures noted above, C-WIN and CSPA
believe it is time for U.S. Environmental Protection Agency to step in to promulgate its own
water quality standards and implement them.

A. lssqes Previously Identified for Further Review:

Evaluation of Southern Delta Salinity Objectives and Evaluation of San Joaquin River
Flow Objectives

While we agree this is an issue warranting staff time and a potential Water Quality Control Plan
amendment, Board member Art Baggett’s 2008 temporary waiver in Order WR 2008-0029-
EXEC of southern Delta salinity standards in D-1641, without hearings or evidence, indicates
that the State Water Board is not interested in enforcing Southern Delta Salinity standards
against the state and federal water projects in the South Delta. The 2009 request by Central

i1

Theresa S. Presser and Samuel N. Luoma. 2007, U.S. Geological Survey Professional Paper 1646,
Forecasting Selenium Discharges to the San Francisco Bay-Delta Estuary: Ecological Effects of a Proposed
San Luis Drain Extension, hitp:/pubs.usgs.gov/pp/p1646/
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Valley Project and State Water Project operators to waive compliance while not complying and
the State Water Board’s inaction on those documented violations again supports that finding.

While allegedly done to address the Governor’s drought emergency, this outrage occurs —
again—ijust 2years after a failed attempt by a State Water Board enforcement team to enforce
the law (D-1641) against the state and federal water projects. As the staff prosecution team in
that case wrote in their 2006 letter to the Board: “Government should be held accountable for
environmental protection to the same extent as private parlies and should be held to the same
enforcement standards.” Of course, that noble sentiment, and the law behind it, went out the
window when the State Water Board ignored its own order and enforcement standards to
politically please the Governor and the water projects.

For the aforesaid reasons, we ask the State Water Board to convene a hearing on the waiver of
the agricultural water quality standards and in the meantime reinstate the permanent standards.
As the Cease and Desist hearing record indicates, the projects can meet the standards by
releasing water from reservoirs on the San Joaquin side of the Delta and by limiting pumping at
the state and federal export projects.

Much more could be done to address south Delta salinity problems and San Joaquin River flow
objectives. As D-1641 found, high salinity at Vernalis is caused by surface and subsurface
discharges to the San Joaquin River of high saline water from agricultural lands and local
wetlands. Below Mendota, the Department of Water Resources in 2008 attributed 67 percent of
these saline flows to Grassland and northwestern areas of the western San Joaquin Valley. D-
1641 clearly stated that regional management of drainage water is the preferred method of
meeting these objectives.

The State Water Board has authority to initiate some effective actions toward this end. First, C-
WIN and CSPA recommend that the Water Quality Control Plan be amended fo eliminate the
Vernalis Adaptive Management Program and reinstate the original D-1641 flow regime from
1995’'s Water Quality Control Plan. it is clear that the Vernalis Adaptive Management Program
is a complete failure, as evidenced by continuing declines in San Joaquin River Chinook salmon
stocks and the overall Pelagic Organism Decline.

Second, an appropriate hearing on this issue would also consider and adopt a land retirement
program for drainage impaired agricultural lands in the two projects area of water use. C-WIN
and CSPA hold to our position that irrigation of these saline seleniferous lands is a wasteful and
unreasonable use of water in violation of Article X, Section 2 of the California Constitution.

The Pacific Institute, in its report More With Less: Agricultural Water Conservation and
Efficiency in California'? identified 1.3 million acres of drainage problem lands that could be
retired, yielding up to 3.9 MAF in water savings. We believe that the State Water Board should
initiate evidentiary hearings that study this problem and amend water right permit conditions so
that these lands are no longer irrigated with imported surface water. Most of these lands were
originally dry-farmed, or may have been irrigated with local sources of water.

According to information we have received from the Environmental Working Group, power
subsidies to Westlands in 2002 and 2003 amounted to approximately $70 million each year™.

2 http://www.pacinst.org/reports/more_with_less_delta/more_with_less.pdf p 7, ppl
" hitp-//www.ews.org/node/20989
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Water subsidies to Westlands in 2002 amounted to over $110 million**. If much of Westlands,
as well as those impacted lands in other drainage-problem districts such as Broadview, Widren,
Mercy Springs, Panoche, Pacheco as well as other lands within the State Water Project area
were to be retired, it would free up 3.9 million acre-feet of water, as well as significantly reduce
water and crop subsidies by tens of millions of dollars a year. Full analysis of such an alternative
would provide meaningful disclosure to decision makers and the public about the true costs of
continuing to deliver water to these problem lands.

Further investigation is needed to verify and refine these numbers, but clearly there is adequate
justification to remove these lands from irrigation due to continuing drainage problems and
salinization of land, in violation of Cal. Constitution, Article 10, Sec. 2 and Water Code Section
100- Wasteful and Unreasonable Use of Water.

B. Additional Issues ldentified by Staff for Further Review

Delta Outflow Objectives- C-WIN and CSPA agree that this warrants a commitment of staff
resources for a Bay-Delta Water Quality Control Plan. The Delta Smelt BO identifies that the
Delta Outflow IS the habitat for smelt. It's not just a flow that “assists” fish traveling through, it's
the only flow that's not subject to the influence of the Delta pumps, and IS the habitat for pelagic
fish including Delta smelt, and certain life stages of longfin smelt

Export/Inflow Objectives- C-WIN and CSPA agree that this warrants a commitment of staff
resources for a Bay-Delta Water Quality Control Plan. There are certain times of the year, for
San Joaquin River fish, that there is a substantial additional inflow requirement necessary for
them to be able to emigrate out through the Delta. It's therefore critical during the March
through May salmon outmigration period from the San Joaquin River that the inflow number be
4 with export 1, in order for smolts to get past the Delta pumps and out through the Delta. This
requires examination of the latest model runs from the California Department of Fish and Game
(See appendix 5 of the June 4, 2009 Salmon Biological Opinion for more information).
Particular attention should be made to recommended releases from Folsom, as recommended
in the Salmon Biologicat Opinion.

The SWRCB should also consider significantly reducing summer Sacramento River inflows
pursuant to recommendations in the Salmon Biclogical Opinion in order to improve outmigration
of San Joaquin River salmon, maintain cold water storage in rim reservoirs and ensure that
significant dewatering of Sacramento River Chinook redds does not continue.

Delta Cross Channel Gate Closure Objectives- C-WIN and CSPA agree that this warrants a
commitment of staff resources for a Bay-Delta Water Quality Control Plan Amendment. There
is a recommendation in the Salmon Biological Opinion that the gates be closed more often and
in real time when the fish are moving.

Suisun Marsh Objectives - C-WIN and CSPA agree that this warrants a commitment of staff
resources for a Bay-Delta Water Quality Control Plan. Operation of the salinity management
gate on Montezuma Slough should be evaluated in the context of climate change.

Reverse Flow Objectives (Old and Middle River Flow Objectives) - C-WIN and CSPA agree
that this warrants a commitment of staff resources for a Bay-Delta Water Quality Control Plan.
It's clear that the existing flow objectives are inadequate to protect, let alone restore San

' http://www.ewg.org/reports/westlands
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Joaquin River saimon. There are reverse flow objectives in both the salmon and smeit
Biological Opinions, by the National Marine Fisheries Service and U.S. Fish and Wildlife
Service, respectively.

Floodplain Habitat Flow Objectives- C-WIN and CSPA agree that this warrants a commitment
of staff resources for a potential Bay-Delta Water Quality Control Plan Amendment. The recent
Salmon Biological Opinion contains specific recommendations in this regard. However, the
issue of mercury contamination needs to be closely examined 1o be sure that another problem is
not being created in the name of creating habifat. '

Changes to the Program of Implementation- Changes to the Monitoring and Special
Studies Program - Comprehensive Monitoring Program

C-WIN and CSPA agree that the State Water Board’s Comprehensive Monitoring Program
warrants a commitment of staff resources for a Bay-Delta Water Quality Control Plan
Amendment. However, CSPA has long pleaded with both the State and Central Valley Boards
fo establish a comprehensive Delta-wide monitoring program similar to those conducted by the
San Francisco Estuary Institute in San Francisco Bay and the Sacramento River monitoring
program conducted by the Sacramento River Watershed Program in the Sacramento River. in
2004, Bill Jennings and Dr. G. Fred Lee presented the State and Centrai Valley Boards with a
report titled Overview of Sacramento-San Joaquin River Delta Water Quality Issues’® that
described the Delta’s water quality problems and the need for a comprehensive monitoring
program. As that report has been presented to the Board, we incorporate it by reference.
Unfortunately, no serious monitoring program focused on chemical contaminants has been
developed. The State Water Board needs to expedite development of a monitoring program
funded by dischargers and exporters.

With the possible exception of salt and mercury, there is a serious lack of reliable information on
the concentration, fate and transport of contaminants in the Delta, despite the fact that many of
these pollutants are highly toxic and bioaccumulate in fish and wildlife. A comprehensive
monitoring program is critical to improving water quality, restoring fisheries or evaluating the
potential impacts of future projects that contemplate a modification of the Delta's hydrology.
Water quality and water quantity are irrevocably connected and can be characterized as flip
sides of the same coin, nowhere more so than in the Bay-Delta Estuary and its watershed.
Alterations of flow inevitably alter assimilative capacity. Changes in assimilative capacity directly
affect habitat and water quality. '

3. Issues Not Recommended by Staff for Further Review

Ammonia Objectives- C-WIN and CSPA agree with staff that ammonia should be dealt with on
a statewide basis, not in this Water Quality Control Plan. In regard to the effects of Ambient ’
Ammonia Concentrations on Delta Smelt Survival and Algal Primary Production, while, the
project to designed to identify the effects of pervasive ammonia concentrations is welcome, it is
woefully underfunded and likely would not have been necessary had the Central Valley Board
rigorously complied with state and federal antidegradation requirements and restricted ammonia
pollutant loading. This issue points to an extremely serious and growing threat to Central Valley
waterways: concentrations of pollutants that are deemed to be below water quality standards or
at levels not perceived to be harmful are later revealed to be serious threats to beneficial uses.
The Central Valley is one of the fastest growing areas of the state. Waters from north of

B See http://www.gfredlee.com/SIR-Delta/Delia-WO-IssuesRpt.pdf
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Redding to south of Fresno gather in the Delta. Renewals of municipal wastewater NPDES
permits routinely allow significant increases in pollutant mass loading; often exceeding the
identified assimilative capacity of receiving waters.

Therefore, not only are statewide water quality objectives for ammonia necessary, but a stricter
NPDES permitting regime is also necessary for compliance and meaningful water quality
improvement. C-WIN and CSPA have little confidence that this is nothing other than another
meaningless paper exercise.

Toxicity objectives- C-WIN and CSPA agree that toxicity objectives should be dealt withon a
statewide basis, not in this specific Water Quality Control Plan. Nonetheless, the Delta has
experienced significant increase in the ambient concentration of a vast array of contaminants;
some exceeding water quality objectives, some below the threshold. The potential harmful
consequences of synergistic and additive interactions, bioaccumulative toxins, sublethal or
chronic impacts and the cumulative effects of multiple stressors remain largely unidentified and
unaddressed. Further, it is an inescapable fact that water quality standards have never been
promulgated for a large number of known and potentially harmful constituents. Only by
restricting the increase in pollutant loading through application of antidegradation requirements
can we hope to avoid the emergence of a multitude of “new” water quality problems in the
future.

Furthermore, we note that the Biological Opinion for the California Toxics Rule'® requires U.S.
Environmental Protection Agency to develop aquatic tissue criteria for selenium, mercury and
other toxic substances. U.S. Environmental Protection Agency has yet to develop such criteria
for selenium, and as a result, the California Toxics Rule is in violation of the federal Endangered
Species Act. The lack of acute and chronic tissue criteria is resulting in erroneous
recommendations to delist the San Joaquin River under Clean Water Act Section 303(d) for
selenium, :

Fish Screen Objectives—As stated above in great detail, C-WIN and CSPA strongly disagree
with staff that this issue does not require additional review. If the CaiFed Record of Decision’s
requirement to screen the federal and State pumps in the southern Delta, things might be very
different for the Delta Smelt and other species. The CalFed Record of Decision required that
these screens be installed, at the expense of the water contractors, prior to consideration of a
Peripheral Canal. Now the canal is on the table, yet the pumps continue to take millions of fish.

Biological Indicators—The Salmon Doubling Narrative in the 2006 Water Quality Control Plan
is merely lip service to both federal and state mandates to restore fisheries by 2002 to twice the
levels found in salmon and steelhead during the period 1967-1991." Instead, we find that
salmon and steelhead have continued their decline, to the point that ocean fisheries dependent
on Sacramento River Fall Chinook have been subject to unprecedented closures in 2008 and
2009. The Pelagic Organism Decline and the commercial salmonid fishery closures of 2008
and 2009 speak for themselves.

us. Fish and Wildlife Service and National Marine Fisheries Service. Biological Opinion on Final Rule for the
Promulgation of Water Quality Standards: Establishment of Numeric Criteria for Priority Toxic Pollutants for the
§ftate of California. March 24, 2000,

See California Fish and Game Code Section 6900-6924 and Public Law 102-575, Section 3406(b)(1}, the Central
Valley Project Improvement Act of 1992.
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It is therefore imperative that the State Water Board develop an implementation plan for the
Salmon Doubling Narrative found in the 2006 Water Quality Control Plan. Absent the
commitment of funding to devising and implementing such a plan, it is evident that the State
Water Board is not meeting its federal responsibilities under the Clean Water Act to protect
beneficial uses. We think it warrants—along with the many other examples we list here—
stripping the State Water Board of its Clean Water Act authorities by the U.S. Environmental
Protection Agency ‘

An implementation pian for the salmon doubling narrative would include activities to ensure that
the State Water Project’s and Central Valley Project’s Methods of Diversion are Reasonable,
Beneficial and Protect the Public Trust. Water Code Section 13550 provides a means for
administrative enforcement of the reasonable use mandate, The State Water Board can seek
enforcement through a number of statutory provisions. Among those statutory provisions is the
reserved jurisdiction clause in water rights permits issued by the State Water Board (Water
Code Section 1394). It retains jurisdiction for the State Water Board to revoke permits if a
permittee should violate a permit term or condition, (23 C.C.R. 764.6)

Water Code Section 275 provides the State Water Board with expansive discretionary powers to
take those actions necessary to eliminate water waste and to promote reasonable use. The
State Water Board’s decision as to whether to take action pursuant to Water Code Section 275
or to conduct investigations pursuant to Water Code Section 183 and/or 1051 is entirely up to
the Board. The State Water Board’s 2008 Strategic Plan intends to allow other agencies and
stakeholders in the Bay Delta Conservation Plan and Delta Vision to exercise these statutory
functions and leaves the State Water Board as a minor player whose only function is to evaluate
and rubber-stamp whatever decision these processes produce. Such a plan is a sham and is
not what the peopie of California deserve from the State Water Board. The reasonableness
proceeding should be one of the first actions taken by the Water Board in the next year to
provide the parameters for BDCP and Delta Vision, not the other way around. That was the
purpose of the C-WIN and CSPA reasonable use complaint, which we filed in March 2008.

An implementation plan for the salmon doubling narrative would require water right
investigation, enforcement, and other activities to ensure adequate fishery flows. As discussed
previously, federal law (the Central Valley Project Improvement Act) waives federal sovereign
immunity from state enforcement in regard to the Central Valley Project. Section 3406(b) of the
Central Valley Project Improvement Act (Public Law 102-575):

3406(b) FISH AND WILDLIFE RESTORATION ACTIVITIES. “The Secretary,
immediately upon the enactment of this title, shall operate the Central Valley Project to
meet all obligations under state and federal law, including but not limited fo the federal
Endangered Species Act, 16 U.S.C. s 1531, et seq., and all decisions of the California
State Water Resources Control Board establishing conditions on applicable licenses and
permits for the project.”

The United States Congress made it very clear that the State Water Board can regulate the
United States Bureau of Reclamation just like any other water rights permit holder in its
operation of the Central Valley project. There is no excuse for the State Water Board to fail to
examine the reasonableness of the methods of diversion of the Central Valley Project and State
Water Project, nor is there any immunity from California and federal law for these projects. The
Sta?e Water Bpard should hold such an enforcement proceeding immediately to change the
project water rights in response to the continuing environmental crash in the Bay/Delta.
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in order to determine what reservoir releases are necessary to remedy inadequate flow (to
improve the changes of the salmon doubling requirements in law) in the San Joaquin River, the |
State Water Board should also examine the Bureau of Reclamation’s permits at Friant Dam.
Bureau permits presently allow the diversion of massive amounts of San Joaquin River water at
Friant Dam away from the lower river and the Bay/Delta and send the water into the Kern/Friant
canal for use by water users outside the San Joaquin watershed. The State Water Board should
also investigate the damage done to the lower reaches of the Tuolumne River and the
Bay/Delta from the present exports diverted around the Bay/Delta by the City of San Francisco.

A component of an implementation plan for the Salmon Doubling Narrative in the 2006 Water
Quality Control Plan should include Delta tributary water quality objectives and implementation
through water rights for Salmon. Only the Sacramento River below Keswick Dam has Basin
Plan water quality objectives protective of salmon which are implemented through a water rights
order. The Trinity River has similar water quality objectives in the Water Quality Control Plan for
the North Coast Region, but they have yet to be implemented through a water rights order,
despite such a commitment made 20 years ago by the SWRCB in Water Quality Order 89-18."®

Despite the fact that there are Basin Plan objectives for all of the Sacramento River salmon
runs, which are implemented through Water Rights Orders 90-05 and 91-01, the State Water
Board has dismally failed to protect Central Valley salmon, whose populations have utterly
collapsed. A program which provides real benefits to salmon would also include multi-year
management of the cold water pools in rim reservoirs to ensure that there will be adequate cold
water resources to ensure survival of the various Central Valley saimon and steelhead runs and
races especially through multi-year droughts. It was only by luck in 2009 that spring storms
brought up cold water storage in Shasta and Trinity reservoirs enough to possibly avoid disaster
for returning salmon.

Water Use Efficiency- The focus of water use efficiency should be on the major water users no
matter where they are geographically in California. The Governor recently proposed a 20
percent cut in per capita water use statewide by 2020.

This State Water Board should include in its Bay-Delta water quality control planning efforts
adopted state policy on water demand as well as water supply in order to protect water quality
and beneficial uses. In most urban settings in California, more than 60 percent of water use is
for outside uses, including water for lawns, pools, car washing, and other non-food or
environmental uses. All of this information can be found, if the State Water Board cares to
address it, in Department of Water Resources’ Bulletin 160-05. It appears that the Water Board
has never considered the possible remedies to the ever increasing export water demands
contained in Department of Water Resources’ Bulletin 160-05. Could it be that the State Water
Board is moving so slowly to allow Bulletin 160-05 to quietly expire before it can be used to
reduce demands on water diversions from the Bay-Delta? After all, if the 3 MAF of urban
conservation water and the 2 MAF of agricultural conservation water identified in Bulletin 160-05
for urban areas is purposefully ignored, does the State Water Board hope these California water
plan objectives will just go away, allowing exporters another opportunity to circumvent state and
federal law in the Bay-Delta?

'® ttp://www.swrcb.ca.gov/board decisions/adopted orders/water qualitv/1989/wq1989 ls.ﬁdf pl8
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In addition to urban water conservation, the State Water Board should be acting to ensure that
agriculture does its part. The report on agricultural water conservation by the Pacific institute'®
identified millions of acre-feet of water conservation from a variety of methods, including 3.9
million acre-feet from permanent retirement of drainage problem lands in the Western San
Joaquin Valley. Investigation of both salt loading and implementation of a land retirement
program would provide both water quality and water supply benefits to the Bay-Delta.
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Via First Class U.S. Mail (15 Copies) {j] EGEIV E
and Email: commentletters@waterboards.ca,gov ?Mﬂ | ;
‘ U w15 2009

Jeanine Téwnsend, Clerk to the Board
State Water Resources Control Board

P.O. Box 100 ~ oW
Sacramento, CA 95812-2000 RCB EXECUTIVE

- Re:  Comments on the Draft Staff Report for the Periodic Review of the 2006
Bay/Delta Water Quality Control Plan.

Dear Ms. Townsend:
1. Fish and Wildlife Objectives.

The Central Delta Water Agency (CDWA) supports the Staff Report’s recommendations
to further review the various fish and wildlife objectives in the 2006 WQCP. Asthe CDWA
explains in its October 1, 2008 comments on this topic (a copy of which are attached hereto), in
particular, major consideration should be given to requiring both higher flows and lower exports
for the protection of fishery resources. '

2. Program of Implementation.
With regard to the “Program of Implementation,” the Staff Repbrt states at page 31:

“Pursuant to the State Water Board’s water right authority, the board has
assigned responsibility primarily to DWR, the USBR, or both, for implementation
of the flow-based water quality objectives and the salinity objectives in the
Bay-Delta Plan. Other water rights holders are assigned responsibility for portions
of the flow-related objectives. The State Water Board may reallocate
responsibility for meeting these objectives among water right holders or other

entities based on information it receives in a water right proceeding or water
quality proceeding.”

Page 1 of 2
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While a water right holder other than DWR or USBR may voluntarily assume
responsibility to meet one or more of the Bay-Delta water quality objectives, as explained in
CDWA’s October 1, 2008 comments, before the SWRCB can lawfully force such a water right
holder to assume such responsibility the SWRCB must first consider, interpret and apply
numerous state and federal laws, policies and principles applicable to DWR and USBR’s
operations, which, thus far, the SWRCB has not done. Examples of such laws, policies and
principles are set forth on pages 4 and 5 of the attached October 1, 2008 comments.

a. Term 91 Must be Forthrightly Addressed in the Program of Implementation.

As also explained in those October 1, 2008 comments, through the imposition of Term
91, the SWRCB is indeed forcibly imposing responsibility to meet the Bay-Delta water quality
objectives on water right holders other than DWR and USBR. Such imposition, however, is -
taking place notwithstanding the lack of any mention of Term 91 in the implementation plans set
forth in the 1995 or 2006 Bay-Delta WQCPs, and notwithstanding the SWRCB’s lack of
consideration, - interpretation and application of those state and federal laws, policies and
principles applicable to DWR and USBR’s operations (as well as the lack of examination of -
threshold factual issues such as the identification of what particular objective the Term 91 water
right holder is being held responsible for and whether that water nght holder’s water use actually
negatively Impacts that objective, etc.).

As explained more fully in the attached comments, the SWRCB’s practice of imposing
responsibility to meet the Bay-Delta water quality objectives through Term 91 outside of its Bay-
Delta water quality control plan process and/or its subsequent water right proceeding to assign
responsibility to meet the plan’s objectives must cease. Such imposition is unlawful and will
continue to be so until the SWRCB forthrightly embraces such imposition, and the propriety
thereof, in a future water quality control plan and/or the subsequent water right proceedmg to
assign responsibility to meet the plan’s objectives.

Thank you for considering these comments and concerns.

Dante John Nomellini, Jr.
DIR/djr '
Enclosure

Page 2 of 2
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October 1, 2008

Via First Class U.S. Mail
and Email: commentletters@waterboards.ca.gov

Jeanine Townsend, Clerk to the Board
State Water Resources Control Board
P.O. Box 100

Sacramento, CA 95812-2000

Re: Periodic Review Workshop for the 2006 Bay-Delta Water Quality Control Plan.
Dear Ms. Townsend:

_ The Central Delta Water Agency (CDWA) submits the foilowing preliminary comments
~on matters that should be addressed in the SWR'CB’S review of the 2006 Plan.

1. The Water Quality Objectives for Fish and Wildlife Beneficial Uses Should be
Revisited.

In light of the collapse and/or dire state of numerous fish species, the SWRCB should
revisit the 2006 Plan’s fishery objectives pertaining to salinity, Delta outflow, river flow, export
limits and Delta Cross Channel gate operation.

The 2006 Plan acknowledges that:

“[Alvailable information indicated that a continuum of proteétion [for fishery

resources] exists. Based on that information, higher flows and lower exports

provided greater protection for the bulk of estuarine resources up to the limit of

unimpaired conditions.” (2006 Plan, p. 11.) '

With regard to export impacts, the SWRCB has previously aéknowledged the following
- in its 1978 Water Right Decision, D-1485, at page 13: :

“To provide full mitigation of project impacts on all fishery species now would
require the virtual shutting down of the project export pumps.”

Page 1 of 5 , | o
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In light of the fact that the Projects export pumping has not shut down, but, instead, has
steadily increased since 1978, and the fact that the SWP has failed to develop various projects on
the North Coast Rivers to annually supplement the water supply in the Delta with 5 million acre
feet of water by the year 2000, it should be no surprise that the Delta’s fishery resources are ‘
having a hard time coping with diminished flows and higher exports.

Accordingly, the SWRCB should give major consideration to requiring both higher flows
and lower exports for the protection of fishery resources in its updated plan. '

2. The Implementation Plan Needs to Be Modified to Forthrightly Address Term 91.
In the recent administrative and legal proceedings over Term 91 in Phelps v. SWRCB
(2007) 157 Cal.App.4th 89, it became clear that Term 91 is simply a mechanism to impose
responsibility on an appropriative water right holder within the Delta watershed to meet the
various Bay-Delta Water Quality Control Plan objectives. Asthe SWRCB explains in WRO
2004-0004, at pages 5 and 6: -

“In effect, Term 91 requires appropriators with this term in their water right permits or
licenses to forego diverting natural flow that is needed to meet the flow-dependent water
quality objectives. When there is insufficient flow to meet the water quality objectives,
diversions by Term 91 appropriators could contribute to increased concentrations of salts
in the Delta channels.”

A major prébkem, however, is that the implementation plans set forth in the 1995 as well
as 2006 Plans do not even mention Term 91. Instead, both plans state the following:

“The State Water Board will consider, in a future water rights proceeding or
proceedings, the nature and extent of water right holders’ responsibilities to meet
these objectives.” (1995 Plan, p. 4; 2006 Plan, p. 3; emphasis added.)

‘ For Phelps, et al., and presumably numerous other water right holders subject to Term 91,
Term 91 was imposed on their water rights well before the 1995 and 2006 water quality control
plans were even adopted, much less implemented. Moreover, the “future” water rights
proceeding that was intended to establish the nature and extent of water right holders’
responsibilities to meet the 1995 objectives, and which culminated in the SWRCB’s Decision
1641, makes no mention of the assignment of responsibility to meet those objectives on Term 91
water right holders. '

| This practice needs to stop. If the SWRCB is going to impose responsibility on Term 91
water right holders to meet one or more of its water quality plan objectives, then the SWRCB
must forthrightly address the propriety of such imposition in its water quality control plan and/or
in its subsequent water right proceeding to assign responsibility to meet the plan’s objectives. As

Page2of 5
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it stands, the SWRCB has been wrongfully imposing responsibility on Term 91 water right
- holders without any mention of such imposition in either its water quality control plans or the
subsequent water right proceedings, much less any examination of issues such as the following:

(1)  What specific water quality objective is the Term 91 water ri ght holder being held
responsible for? » ’
) Does the Term 91 water right holder’s water use actually negatively impact that
: water quality objective? ,
(3)  Assuming it does, is it nevertheless legally proper to impose responsibility to meet
that objective on that water right holder? '

For example, with regard to the second question, it is not at all clear that Term 91
agricultural users in the Delta lowlands negatively impact any salinity objectives. In fact, the
available evidence demonstrates that such use may actually benefit such objectives. As DWR’s
“Investigation of the Sacramento-San Joaquin Delta, Report No. 4, Quantity and Quality of -
Waters Applied to and Drained from the Delta Lowlands,” dated July of 1956, explains at page
30:

“The Delta lowlands act as a salt reservoir, storing salts obtained largely
from the channels during the summer, when water quality in such channels is
most critical and returning such accumulated salts to the channels during the
winter when water quality there is least important. Therefore agricultural
practices in that area enhanced rather than degraded the good quality Sacramento
River water en route to the Tracy Pumping Plant.” (Emphasis added.)

And similarly, with regard to outflow-objectives, the available evidence demonstrates that
agricultural water use in the Delta lowlands likely results in a net benefit to outflow. For
example, as the SWRCB recognized in its Decision-990, at page 46:

“The reclamation of the lands in the Delta has eliminated a large area of
. aquatic vegetation such as cat-tails and tules which consume three to four times as
much water as the crops which are grown on these reclaimed lands. As a result, it
appears probable that the consumption of water within the Delta has been
decreased by reclamation development, and that a greater proportion of the stream
flow entering the Delta now reaches the lower end of the Delta to repel saline
invasion than before reclamation.”

With regard to the third question set forth above, i.e., whether it is legally proper to
impose responsibility to meet a Bay-Delta water quality objective intended to benefit fish and
" wildlife or any other beneficial use on a2 Term 91 appropriator, before it imposes any such
responsibility, the SWRCB would have to ensure that it has complied with and honored all
applicable laws and priorities associated with any such imposition and, in particular, ensure that
the SWP and CVP are fully complying with their various legal obligations.

Page3of 5
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For example, and in general outline form, the SWRCB would have to take into

~ consideration, among other matters, all of the following before it sought to lawfully impose
responsibility to meet a water quality objective on a Term 91 appropriator (or on any water right
* holder within the Bay-Delta watershed for that matter):

)

@)

€))

@

)

©

o

impacts including without limitation the impacts from
outflow, the drainage into the San Joaquin River from
Joaguin Valley, and damage to spawning areas.

" The SWP and CVP must bear full responsibility for full mitigation of their

reverse flows, reduced
the westside of the San

(@  Note: the impacts of ship channels are burdens of the State and Federal
Government; and the burden of westside drainage is that of the CVP and
should fall most heavily upon the San Luis Unit in that the unit was not to

go forward without a drain.

The SWP and CVP must provide adequate salinity control.. (See e.g., Wat. Code,
§§ 12200 et seq. & 11207; U.S. v. Gerlach Livestock Co. (1950) 339 U.S. 725

. Ivanhoe Irr. Dist. v. McCracken (1958) 357 U.S. 275.)

The CVPIA burdens are those of the CVP.

Preservation of fish and wildlife is the responsibility of SWP and CVP with cost
to be paid by users. Where possible enhancement must be incorporated with the
cost of enhancement attributed to the State General Fund. (Wat. Code, § 11900 et

~ seq.; Goodman v. County of Riverside (1998) 140 Cal.App.3d 900.)

The SWP and CVP must to the maximum extent possible operate and manage

releases from storage into the Delta to provide salinity

control and maintain an

adequate water supply in the Delta sufficient to maintain and expand agriculture,
industry, urban and recreational development.” (Wat. Code, § 12205.)

" In allocating the burden within the CVP and SWP, the
other areas and watersheds of origin must be accorded

uses within the Delta and
priority over exports.

(Wat. Code, §§ 10505 et seq., 11460 et seq. & 12200 et seq.)

The remaining burden which would appear to be in the tributaries above the Delta

is allocable among the other water users in accordance

with water right priorities.

The burden for bypass flows and other fish and wildlife requirements applicable

under law to the various impoundments should not be

shifted to other water users.

- Exporters other than the CVP and SWP must yield priority to the users within the

Delta and other areas and watersheds of origin. (See Wat. Code, § 1215 et seq.;

see also Wat. Code, §§ 12203 & 12205.)
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(8)  To the extent that a water user within the Delta and the other areas and watersheds
of origin is required to yield water which can be replaced with CVP or SWP
water, then the CVP or SWP water should be burdened provided that if the water
is not unregulated flow, bypassed natural stream flow, return flow from upstream
use, natural tidal flow or physical solution water, etc., and is truly “stored water,”
then a requirement of a contract or other mechanism for reasonable payment for
the storage benefit may be appropriate. (See Wat. Code, §§ 11460 et seq.)

Up to this point the SWRCB has not even mentioned the assignment of responsibility to
meet the Bay-Delta water quality plan objectives on Term 91 water right holders in its 1995 or
2006 water quality control plans or subsequent implementation proceedings, much less properly
examined any of the above-listed three questions or any of the forgoing eight legal
considerations. Accordingly, CDWA submit that the SWRCB’s current imposition of
responsibility to meet the existing water quality objectives on Term 91 water rights holders is
contrary to law (as well as the express implementation language in the 1995 and 2006 plans) and
any future imposition of such responsibility on such holders will continue to be unlawful unless
and until the SWRCB forthrightly embraces such imposition, and the propriety thereof, in a
future water quality control plan and/or the subsequent water right proceeding to assign
. responsibility to meet the plan’s objectives.

Thank you for considering these comments and concerns.

Very ti'uly yours,

7774

Dante John Nomellini, Jr.

DIR/djr
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Mr. Curtis Yip ; .

~ State Water Resources Control Board - : JUN 15 2009
Division of Water Rights — Bay Delta Unit «
P.O. Box 2000 ‘ : :
Sacramento, CA 95812-2000 o SWRCB EXECUTIVE

commentletters@waterboards.ca.qov

SUBJECT: Comments on Draft Staff Report 2009 Periodic Review of the 2006 Water
Quality Control Plan for the San Francisco Bay/Sacramento San-Joaquin
Delta Estuary

Dear Mr. Yip:

: The Central Valley Clean Water Association (CVCWA) appreciates the opportunity to
review the draft Staff Report 2009 Periodic Review of the 2006 Water Quality Control Plan for the
San Francisco Bay/Sacramento-San Joaquin Delta Estuary (Draft Staff Report). In particular,
CVCWA appreciates the State Water Resources Control Board's (State Water Board) efforts to
obtain comments and information from the many diverse stakeholders that have an interest in
Bay-Delta matters. Stakeholder involvement is crucial to the basin planning process, and
CVCWA realizes that incorporating the input of so many stakeholders can be a difficult task.
Thus, we appreciate the time and consideration the State Water Board staff has taken to review
and incorporate the comments of all interested parties.

CVCWA is a non-profit association of 60 agencies that own and operate wastewater
treatment facilities throughout the Central Valley Region. CVCWA and its member agencies
have a keen interest in any changes to the Bay-Delta Plan. Wastewater discharge permits must
be consistent with applicable water quality control plans, including at times the Bay-Delta Plan.
State Water Board decisions with respect to the Bay-Delta Plan can have a significant impact on

our members, and we applaud the Draft Staff Report S thoughtful analysis of these difficult and
complex issues.

We appreciate your consideration of the comments prdvided in our letter of March 19,
2009.. (See Section VI, Appendix A at p. 59.) However, CVCWA is concerned that the State
Water Board intends to consider Water Code sections 13000 and 13241 only if water quality

~ P.O. Box 1755, Grags Valley CA 95945 (530) 268-1338
WWW.CVeWa.org
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objectives in the Bay-Delta Plan are further revised. [n our March 18, 2009 comment letter, we
pointed out that the State Water Board’s 2006 amendments expanded the application of the
salinity objectives, both in terms of geographic scope and by extending the regulatory reach to
include wastewater dischargers. We noted that this expansion is inappropriate and unlawful as

- applied to municipal dischargers until such time as the State Water Board complies with
sections 13000, 13241 and 13242 of the Water Code. Due to the implications associated with
the 2006 amendments, the State Water Board must revisit such revisions even if objectives in the
Bay Deita Plan are not further modified.

in general, CVCWA supports the recommendations in the Draft Staff Report with respect
to “Additional Issues Identified for Further Review.” In particular, CVCWA supports the staff's
recommendation to forego establishing objectives for ammonia as part of its update of the Bay-
Delta Plan. As noted in the Draft Staff Report, current Delta ammonia concentrations are far
lower than what federal criteria suggest are fatal to even the most sensitive fish species, and
much more work is needed to reduce the many uncertainties surrounding the effects of ammonia
on the Bay-Delta. (See Draft Staff Report at p. 36.) Further, the Draft Staff Report appropriately
identifies the Regional Water Quality Control Board as the entity with primary responsibility for
developing and implementing control programs to address ammonia, including possnble basin
plan amendments (Draft Staff Report at p. 37.)

«With;respect to toxicity objectives, CVCWA supports the Draft Staff Report’s
recommendation to not consider objectives for toxicity as part of its update of the Bay-Delta Plan.
As the Draft Staff Report recognizes, additional research, further monitoring, and supplementary
data are needed before determining the impacts of emerging contaminants, pyrethroids, and
toxicity on the Bay Delta. Without a deeper level of information and understanding, setting
objectives for toxicity would be premature and speculative. The State Water Board realizes the
need for improved scientific data on this significant and important issue, and CVCWA supports its

~ decision not to consider objectives for toxicity in relationship to the Bay-Delta Plan.

Overall, CVCWA commends State Water Board staff for preparing a Draft Staff Report
that is balanced, well-written, and easily accessible. Moreover, CVCWA appreciates the
consideration given to our previous comments. We look forward to working with the State Water
Board in the future on this very important issue. '

Sincerely,
Debbie Webster, Executive Officer
- Central Valley Clean Water Association

e
Enc.

P.O. Box 1755, Grass Valley, CA 95945 (530) 268-1338
WWW.CVEW3.0rg
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916/520.5376 Direct 916/444-1000 Main
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EGEIVE
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June 12, 2009 ' .
SWRCB EXECUTIVE

VIA EMAIL AND HAND DELIVERY - COMMENTLETTERS@WATERBOARDS.CA.GOV

Jeanine Townsend, Clerk to the Board
State Water Resources Contro! Board
Cal/EPA Headquarters

1001 “I” Street, 1st Floor
Sacramento, CA 95814

Re: 2009 Periodic Review Staff Report Comments - Bay/Delta Plan
Client-Matter No. 07547.00004

Dear Ms. Townsend and State Water Board Members:

- The City of Tracy has the following comments on the 2009 Draft Staff Report for the Periodic
Review of the 2006 Water Quality Contro] Plan for the San Francisco Bay/Sacramento-San
Joaquin Delta Estuary (“Bay-Delta Plan™).

A Timetable for Salinity Objective Modification Must be Adopted

The City of Tracy appreciates that the 2009 Draft Periodic Review document states that the State
Water Board has committed to undertake a review of the southern Delta salinity objectives in the
Bay-Delta Plan, but the City has serious concerns that there are no time parameters set for that
review or a final result. As the Electrical Conductivity (EC) objectives have not been closely
reviewed or modified since their initial adoption, the City feels that a timely and serious look
needs to be undertaken and completed within the next year. This is particularly true when the
State Board recently adopted an order requiring the City’s permit to include final effluent
limitations to implement these outdated objectives (see SWRCB Order No. WQ 2009-03),
which were never intended to apply to municipal discharges.

Federal law requires that the Water Boards review and amend their Basin Plans and state-wide
plans, like the Bay-Delta Plan, which contain “applicable water quality objectives™ as defined by
federal law, every three years. This triennial review has not resulted in any substantive changes
to the numeric objectives for EC contained in the Bay-Delta Plan since at least 1991. The
triennial review process is instead being used to set workplan priorities, rather than focusing on
reviewing and modifying water quality standards under Water Code sections 13000 and 13241.
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o Courts have found this paper exercise of merely listing potential priority projects inadequate and
"' not in compliance with lJaw. Instead, a Superior Court declared that the Triennial Review
oo 'reqmred a public hearing for the express purpose of reviewing and, as appropriate, modifying

water quality standards or adopting new standards. See Cities of Arcadia, et al, v. SWRCB and
LARWQCB, Orange County Superior Court Case No. 06CC02974. Moreover, the Superior
Court held that this process should not be considered concluded until the modified or new water
quality standards are adopted.

Section 303(c)(1) of the Clean Water Act (CWA) expressly requires the State water pollution
control agency (in California, the State and Regional Water Boards) to, at least every three years,
hold public hearings “for the purpose of reviewing applicable water quality standards and, as
appropriate, modifying and adopting standards. Results of such review shall be made available to
the Administrator.” 33 U.S.C. §1313(c)(1); see also Water Code §13240 (requiring periodic
review of all basin plans). Instead of conducting the requisite triennial water quahty standards
review, the State Board’s Draft Staff Report appears to have transformed this review into a
priority setting process simply identifying issues for further review. While priority setting is an
important task for any agency, this priority setting process does not comply with the triennial
review requirements of the CWA.

As such, the City of Tracy requests that the State Board take action to specifically review the
appropriateness of the water quality standards in the Bay-Delta Plan, particularly the agricultural
uses and related EC objectives, and to take action to revise inappropriate uses and objectives set
to protect those uses so that the Water Code’s mandate of reasonable water quality regulation is
upheld. See Water Code §13000, §13241; see also State Board Order No. WQ 2002-0015
(discussing removal of inappropriate uses). A schedule for when these actions are anticipated to
occur should also be established so that all stakeholders can accurately calendar and participate

in the process.

Proposed Modifications to the Salinity Objective

Alternative Constituents of Salinity: As stated to the State Water Board before, the City
believes that, instead of focusing on EC, the actual constntuents that predominantly make up the
measurement of EC (e.g., sodium, sulfur, metals, etc.)’ and potentially adversely affect salt-
sensitive agriculture should be the focus of the water quality objective review. Since not all
constituents measured by EC affect salt-sensitive agriculture, regulating through EC is
overbroad and imprecise. For this reason, the scope of the potential salinity objectives, not just
the EC objective, should be explored.

! See Kenneth Barbalace http://klbprouctions.com/. Petiodic Table of Elements - Sorted by Electrical Conductivity.
EnvironmentalChemistry.com, 1995 - 2009. Accessed on-line: 4/3/2009
http://EnvironmentalChemistry.com/vogi/periodic/electrical.html
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Alternative Objectives/Longer Term Averages: Notwithstanding the above, if a water quality
objective for EC is retained, that objective should be re-set at 1600 umhos/cm (i.e., the highest
end of the allowable range of MCL values for EC in 22 C.C.R. Table 64449-B) for municipal
wastewater dischargers, which only comprise a small percentage of the flows to the Delta, and
this value should apply year round as an annual average.

Applicable Only At Point of Use: Lower objectives in the 700-1000 range should only apply
site-specifically where water from the Delta (or a particular waterbody therein) is actually being
used for salt-sensitive agriculture and there are no management options that could allow for
higher salinity water to be used (e.g., less salty water used for blending, irrigation management
techniques, etc.). Blanket application of EC objectives without site specific ground-truthing of
the need for such objectives is overbroad, arbitrary, and capricious.

 The Bay-Delta Plan Must Be Clarified As To Its Application

The Bay-Delta Plan is considered a water quality control “general plan” for water quality in the
Bay-Delta region of the State. It contains the legal standards for surface waters in the region.
However, the State Water Board failed to properly conduct a legally required review of these
standards as applied to municipal wastewater in 1991, 1995 or in 2006 when it purported to
apply the EC objectives to all parts of the Delta, not just the four (4) originally intended
compliance points. Therefore, these objectives are inappropriately applied to municipal
wastewater discharges.

The originally adopted EC standards in the Bay-Delta Plan (which was last modified, although
purportedly not substantively, in 2006) were never intended to apply to municipal wastewater.
The record is very clear that these objectives were intended to be complied with by altering flow
regimes. Table 1-1 of the 1991 Delta Plan specified water quality objectives for EC to protect
agriculture in all areas covered by the plan, whether such protection was necessary or not.® The
table included water quality objectives for EC applicable only at the Vernalis gauge station--and
three other southern Delta locations--of 0.7 millimhos per centimeter (mmhos/cm) or 700

? Even the 700 umhos/cm water quality goal was anticipated to be a long-term average. See Order No. R5-2007-
0036 at pg. F-43; Water Quality for Agriculture, Food and Agriculture Organization of the United Nations ~
Irrigation and Drainage Paper No. 29, Rev. 1 (R.8. Ayers and D.W. Westcot, Rome, 1985).

* The agricultural (AGR) beneficial use is not a federally required use designation as under the Clean Water Act,
only the so-called fishable/swimmable uses are required to be designated, and only where attainable, See 33 U.S.C.
§1251(a}(2). Water quality standards under federal law need only consider the use and value of waters for
agriculture and other purposes. 33 U.S.C. §1313(c)(2)A). Agricultural uses also do not meet the federal definition
of “existing” beneficial uses. EPA regulations define “existing use” as “those uses actually attained in the water
body or or afier November 28, 1975, whether or not they are included in the water quality standards.” 40 C.F.R.
§131.3(e). The regulations’ reference to “nses actually attained in the water” disqualifies an off-stream agricultural
use as an “existing use” under 40 C.F.R, §131.3(e). *
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pmhos/cm from April 1 through August 31, and 1.0 mmhos/cm or 1000 pmhos/cm from
September 1 through March 31.*

Although the Delta Plan was adopted in 1991, it did not require the EC objectives to be fully
implemented until 1996. The table also included the statement that, if a contract has been
negotiated between the Department of Water Resources, the U.S. Bureau of Reclamation, and
the South Delta Water Association, that contract will be reviewed prior to implementation of the

specified EC standard for the southermn Delta, and appropriate revisions will be made to the
- objectives after considering the needs of other beneficial uses.

Rather than focusing primarily on meeting water quality objectives through regulation of
discharges, the 1991 Delta Plan expressly provided “the State Board recognizes that the flow
requirements and salinity objectives are largely to be met by the regulation of water flow.”
(1991 Delta Plan, pg. 2-2 (emphasis added).) With respect to reducing the quantity of salt in the
southern Delta area, the State Board established a goal of reducing the salt load discharged to the
San Joaquin River by at least 10 percent and estimated that goal could be met through increased
irrigation efficiency to reduce subsurface drainage. The State Board referred to development of

a salt load reduction policy, the goals of which “should be achieved through development of best

management practices and waste discharge requirements for non-point source dischargers.”
(1991 Delta Plan pg. 7-5 (emphasis added).)

In May 1995, the State Board adopted a revised water quality control plan for the Delta. (“Water
Quality Control Plan for the San Francisco Bay/Sacramento-San Joaquin Delta Estuary, 95-
1WR, May 19957 (1995 Delta Plan). The 1995 Delta Plan delayed the implementation date for
the EC objectives in the southern Delta until December 31, 1997. (1995 Delta Plan, pg. 17, Table
2.) In discussing the implementation program for meeting the southern Deita agricultural salinity

objectives, the Plan states:

“Elevated salinity in the southern Delta is caused by low flows, salts imported in
irrigation water by the State and federal water projects, and discharges of land-derived
salts primarily from agricultural drainage. Implementation of the objectives will be

accomplished through the release of adequate flows to the San Joaquin River and control
of saline agricultural drainage to the San Joaguin River and its tributaries.

Implementation of the agricultural salinity objectives for the two Old River sites shall be
phased in so that compliance with the objectives is achieved by December 31, 1997.

“..... The SWRCB will evaluate implementation measures for the southern Delta

.....

agricultural salinity objectives in the water right proceeding.”

* The values were specified as maximum 30-day running averages of mean daily EC.

° Water Code section 13242 requires implementation plans for all water quality objectives to identify what entities
must undertake activities to come into compliance with the objective. Failure to identify particular entities implies
that no implementation activities are required by those entities.
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(1995 Delta Plan, pg. 29.)

On March 15, 2000, the State Board adopted Revised Water Right Decision 1641, which once
again addressed the relationship between water diversions and implementation of Delta water
quality objectives and determined that “the actions of the CVP are the principal cause of the
salinity concentrations exceeding the obiectives at Vernalis. See SWRCB Revised Decision 1641
at pg. 83. This State Board decision also states:

“Water quality in the southern Delta downstream of Vema[is is influenced by San
Joaguin River inflow; tidal action; diversions of water by the SWP, CVP, and local water

users: agricultural retumn flows; and channel capacity. (R.T. pg. 3668; DWR 37, pg. 8.)
The salinity objectives for the interior southern Delta can be implemented by providing

dilution flows, controlhng in-Delta discharges of salts, or by using measures that affect
circulation in the Delta...

- “Even when salinity objectives are met at Vernalis, the interior Delta objectives are
sometimes exceeded. (R.T. pg. 3677, SWRCB le, Figures [IX-19]-[IX-26]; SWRCB 76.)

Exceedance of the objectives in the interior Delta is in part due to water quality impacts
within the Delta from in-Delta irrigation activities. (R.T. pg. 7794.)

“..... In 1987, DWR and SDWA identified flow barriers that could be constructed in the
southern Delta to enhance water levels and circulation. The DWR, the USBR and the
SDWA have agreed that the salinity problems in the southern Delta can be mitigated
using the barrier program.... Since 1991, DWR has been installing and operating

' temporary barriers to assist 'SDWA diversions. Permanent barriers are proposed as
components of the preferred alternative for the ISDP. (DWR 37.)

“The DWR and the USBR are partially responsible for salinity groblems in the southern

Delta because of hvdrologic changes that are caused by export pumgmg Therefore, this
order amends the export permits of the DWR and of the USBR to require the projects to

take actions that will achieve the benefits of the permanent barriers in the southern Delta
to help meet the 1995 Bay-Delta Plan’s interior Delta salinity objectives by April 1, 2005.
Until then, the DWR and the USBR will be required to meet a salinity requirement of 1.0

- mmhos/cm [equivalent to 1000 umhos/cm]. If, after actions are taken to achieve the
benefits of barriers, it is determined that it is not feasible to fully implement the
objectives, the SWRCB will consider revising the interior Delta salinity objectives when
it reviews the 1995 Bay-Delta Plan....”

(Revised Water Right Decision 1641, pgs. 86-88, all emphasis added.)

Revised Water Right Decision 1641 summarized the State Board’s conclusions regarding salinity
problems in the southern Delta as follows:

“..... Salinity problems in the southern Delta result from low flows in the San Joaquin
River and discharges of saline drainage water to the river. The actions of the CVP are the
principal causes of the salinity concentrations exceeding the objectives at Vernalis.

Downstream of Vernalis, salinity is influenced by San Joaquin River inflow, tidal action,
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diversions of water by the SWP. CVP, and local water users. agricultural return flows,
and channel capacnjgy Measures that affect circulation in the Deha, such as barriers, can
help improve the salinity concentrations.” :

(Revised Water Right Decision 1641, pg. 89.)

Although the 1641 water right decision did not amend the water quality objectives in the 1995
Delta Plan, the decision redefined the responsibilities of the Department of Water Resources and
the Bureau of Reclamation for implementation of several provisions of the plan, including the
southern Delta EC objectives. Footnote 5 to Table 2 of the decision provides that:

“The 0.7 EC objective [equivalent to 700 pmhos/cm] becomes effective on April 1, 2005.
The DWR and USBR shall meet 1.0 EC at these stations year round until April 1, 2005,
The 0.7 EC objective is replaced by the 1.0 EC objective from August after April 1, 2005
if permanent barriers are constructed or equivalent measures are implemented in the
southern Delta and an operations plan that reasonably protects southern Delta agriculture
is prepared by the DWR and the USBR and approved by the Executive Director of the
SWRCB. The SWRCB will review the salinity objectives for the southern Delta in the
next review of the Bay-Delta objectives following construction of the barriers.”

(Revised Water Right Decision 1641, pg. 182.)

The State Board took action with respect to the EC water quality objectives in the southern Delta
through the adoption of State Board Resolution No. 2004-0062 on September 30, 2004. The
resolution adopted the staff report for the periodic review of the 1995 Delta Plan and affirmed
the plan as it then existed until changed by action of the State Board. In adopting the staff report,
the State Board accepted the recommendation to receive further information to help decide
whether to amend several provisions of the plan, including the southern Delta EC objectives.

The State Board also accepted the staff recommendation to consider amending the Program of
Implementation section of the plan as necessary for implementation of any changes to the EC
water quality objectives for the southern Deita or other revised objectives. See State Board
Resolution No. 2004-0062, pgs. 1 and 2.°

Review of the documents discussed above leads to several conclusions regarding the southern
Delta EC objectives from the 1991 and 1995 Delta Plans. First, the lengthy record of prior State
Board decisions and water quality control plans for the Delta establishes that the salinity
problems in the southern Delta are the result of many inter-related conditions, including water
diversions upstream of the Delta, water diversions within the Delta for export and local use, high
levels of salinity in irrigation return flows discharged to Delta waterways and tributaries,
groundwater inflow, seasonal flow variations, and natural tidal conditions. Second, although
discharges of treated wastewater to the Delta or its tributaries under NPDES permits might be

¢ The staff report adopted in State Board Resolution No. 2004-0062 recommended that the State Board not consider
changes to the EC objectives upstream of Vernalis and several other provisions of the 1995 Delta Plan at this time.
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demonstrated to affect EC in some very limited areas of the southern Delta near the discharge,
previous State Board decisions and water quality control plans and related environmental
documents did not discuss treated effluent discharges as a source of salinity in the southern Delta
or consider the environmental, economic, or water quality impacts of using these EC objectives
as end-of-pipe effluent limits as required under Water Code section 13241, or as part of the
implementation plan required under Water Code section 13242.

Similarly, previously adopted implementation programs for complying with the EC objectives in
the southern Delta focused primarily on providing increased flows and reducing the quantity of
salts delivered to the Delta and its tributaries by irrigation return flows and groundwater. The
record also establishes that the implementation date for actions to implement the 0.7 mmhos/cm
EC objective [equivalent to 700 umhos/cm] for April through August was repeatedly postponed.
In fact, revised Water Right Decision 1641 placed primary responsibility for meeting the EC
objectives on the Department of Water Resources and the Bureau of Reclamation, and did not
require those agencies to implement the 0.7 mmhos/cm [700 umhos/cm] EC objective until April
1, 2005.

In 2006, the State Water Board purported to amend the Bay-Delta Plan to expand the application
of the EC objectives from the four specific compliance locations to “all locations in that general
area.” (Bay-Delta Plan at p. 10.) Even though deemed a “non-substantive change,” the State
Board also purported to amend the implementation program to require “discharge controls on in-
Delta discharges of salts by agricultural, domestic, and municipal dischargers.” (Id. at p. 28.)
However, the State Board in taking these actions failed to evaluate the requisite Water Code
factors under Water Code section 13241 when modifying these water quality standards.
Consequently, the salinity objectives and implementation program of the 2006 Bay-Delta Plan
are uniawful and not appropriately applied to municipal dischargers. (Cifies of Arcadia, supra,
No. 06CC02974 at pp. 5-6 (water quality standards required review under factors and
requirements of Water Code sections 13000 and 13241 where such standards were not
previously considered as applied to stormwater).)

Unless and until these EC objectives and the associated implementation program are reviewed
and modified in accordance with Water Code sections 13000 and 13241, these objectives are not
propetly applied to municipal wastewater. (/bid.) Moreover, these modifications have not been
approved by U.S. EPA and cannot be utilized as “applicable water quality objectives” under
federal law for impairment determinations under Clean Water Act section 303(d) or for NPDES

7 Under Water Code section 13170, the State Water Board must consider the factors in Water Code section 13241
when adopting or amending water quality objectives. Water Code section 13241 sets forth the general duty of
reasonableness in that the Board must adopt objectives to “ensure the reasonable protection of beneficial uses.” See
Water Code § 13241 (emphasis added). Further, the State Water Board must consider the past, present and
probable beneficial uses of water; environmental characteristics of the hydrographic unit; reasonably achievable
water quality conditions; economic consequences; need to develop housing; and need to develop and use recycled
water. Id.
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permitting decisions under Clean Water Act section 402 and its implementing regulations. See
40 CF.R. §131.21(cX2); Alaska Clean Water Alliance v. Clark, No. C96-1762R, 1997 W.L.
446499 at *3 (W.D. Wash. 1997)(overturning a previous EPA regulation presuming approval of
state water quality standards if not approved by EPA within statutory timeframe, and holding
that “Congress did not intend new or revised state standards to be effective until after U.S. EPA
had reviewed and approved them.”).

The State Water Board Should De-Designate Salt-Sensitive Agricultural Use or
Adopt A Variance Procedure In the Bay-Delta Plan .

Assuming arguendo that the salinity objectives in the Bay-Delta Plan were valid and approved, it
has not been demonstrated that attainment of these standards is reasonably or feasibly attainable.
EPA regulations allow for States to de-designate unattainable uses or to include variances in their
State water quality standards policies. See 40 CFR §131.10 and §131.13. Variance procedures
are similar to the removal of a designated use, but are discharger and pollutant specific and are
time-limited. See 1993 EPA Water Quality Standards Handbook at 5-11. With de-designation,
the standard changes along with permit requirements that would ho longer be required to meet
that standard. With a variance, NPDES permits may be written so long as reasonable progress is
made toward attaining the standards without violating Section 402(a)(1) of the Act, which U.S.
EPA contends requires that NPDES permits must meet applicable water quality standards.

State variance procedures, as part of a State’s water quality standards, must be consistent with
the substantive requirements of 40 CFR Part 131, which is very similar to the use de-designation
process. EPA has approved State-adopted de-designations or variances in the past where:

e Variances or de-designation are included as part of a revision to the water quality
standard/Basin Plan.

e The standard is unattainable based on one of the grounds set for in 40 C.F.R.
§131.10(g). Salinity may warrant an exemption under section 131.10’s subsections:
- {g)(1)(naturally occurring pollutant concentrations prevent the attainment of the
use) Since saline water from the ocean and bay are tidally moved into the Delta, this
must be a consideration;

- {2)(2)(natural. ephemeral, intermittent or low flow conditions or water levels

prevent the attainment of the use) Given the flow requirements and interconnectivity,
this provision may be applicable;

- (g)(3)(human caused conditions or sources of pollution prevent the attainment of
the use and cannot be remedied without environmental damage) The vast levee and
canal systems of the Delta also contribute to salinity issues. For dischargers, the
prescribed salinity levels cannot be met without reverse osmosis, which can be
deemed damaging to the environment through excessive energy use and creation of a
concentrated brine that must be disposed of .
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- {g)(4)(dams, diversions or other types of hydrologic modifications preclude the

attainment of the use, and it is not feasible to restore the water body to its original
condition or to operate such modification in such a way that would result in the
attainment of the use) The weirs and other flow controls in the Delta make this
provision applicable and the decades of flow modifications demonstrate that the
levels needed to protect this use have not been able be consistently attained Delta-
wide.

Additional showings would need to be made if a variance was used, instead of a de-designation.

o Dischargers to whom the variance applies for EC would still be required to meet the
applicable criteria for other constituents.

o The variance is granted for a specific period of time and must be re-justified upon

_ expiration. '

s Dischargers must meet the standard upon the expiration of this time period or must make
a new demonstration of “unattainability.” ‘ ’
Reasonable progress is being made toward meeting the standard.
The variance was subjected to public notice, opportunity for public comment, and public

~ hearing. The public notice should contain a clear description of the impact of the variance

upon achieving water quality standards in the affected stream segment.

For Anv Modification of the Salinity Objectives, The State Board Must Include
Compliance Schedule Authority. .

If no other changes are made to the Bay-Delta salinity objectives, the State Board must make
clear that its Compliance Schedule Policy applies to any modifications to the Bay-Delta Plan
(even those made in 2006), or adopt specific compliance schedule authority in the Bay-Delta
Plan to apply to dischargers receiving effluent limitations for EC for the first time.

The City of Tracy never had EC limits proposed in its NPDES permit until 2007, despite the fact
that these objectives had been in the Bay-Delta Plan for decades. To comply with those
standards, the City would have to design, construct and operate a reverse osmosis or other
advanced treatment system. It would also have to go through the California Environmental
Quality Act’s (CEQA) procedural steps. These prerequisites could take years or decades
depending on if litigation ensued under CEQA. Given the long lead time, a compliance schedule
is warranted and should be explicitly provided, particularly for dischargers not expressly
identified previously in the implementation plan for these objectives. Holding dischargers in
violation of permit requirements because they cannot accomplish immediate construction and

. operation of reverse osmosis facilities to treat discharges from municipal wastewater treatment
plants without a compliance schedule does not represent a reasonable regulatory approach.
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In sum, the City would like to reiterate that the causes and potential solutions to the salinity
problems in the southern Delta are highly complex subjects that must receive immediate and
continuing attention from the State Water Board in the exercise of its coordinated authority over
water rights and water quality. The City of Tracy hopes that the comments and suggestions
contained in this letter will be given serious consideration and that no resolution approving the
Staff Report be adopted without the modifications requested herein.

Respectfully submitted,
DO YB D LLP
Melissa A. Thorme

1007288.1
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State of California . The Resources Agency

Public Comment

. 2009 Periodic Review
M emoran d um ’ Deadline: 6/15/08 by 12 noon

Date:  June 15, 2009 » ' ﬁg G ELVE

To: Jeanine Townsend, Clerk to the Board
° State Water Resources Control Board JUN 15 2009
P.O. Box 100
Sacramento, CA 95812-0000 _ SWRCB EXECUTIVE

From: Department of Water Resources

subject: Comments on the 2009 Draft Periodic Review Staff Report of the 2006 Water Quality
Control Plan for the San Francisco Bay/Sacramento-San Joaquin Delta Estuary

Enclosed for the State Water Resources Control Board's (State Water Board) review

" are the Department of Water Resources (DWR) comments on the 2009 Draft ‘Periodic
Review Staff Report' (Staff Report) of the 2006 Water Quality Confrol Plan for the San.
Francisco Bay/Sacramento-San Joaquin Delta Estuary (2006 Bay-Delta Plan). As
requested in the Notice of Adoption Hearing, DWR also will be submitting 15 paper
copies, including one with an original signature. DWR appreciates the opportunity to
review and comment on this report.

DWR acknowledges the State Water Board's necessary involvement in the
development of long-term solutions for the Bay-Delta and that the review and potential -
modification of the 2006 Bay*Deﬁa Plan is critical if such plans are to succeed. As
such, DWR supports the review process and the efforts of the State Water Board's
staff to identify those objectives that may need to be either reconsidered or newly
established. In particular, DWR continues o encourage the State Water Board to
work closely with other agencies and stakeholders as the review of the 2006 Bay-
Delta Plan and the development of the Bay-Delta Conservation Pian (BDCP) move
forward concurrently. DWR also looks forward to working with the State Water Board
and its staff to ensure that the State Water Board is fully apprised of and appreciates
the potential impacts, beneficial and harmful, associated with any changes fo existing
ob}ectwes or implementation of new objectwes

in general DWR has three major issues that it would like to bring to the State Water
Board’s attention regarding the Staff Report. First, the Staff Report identifies analyses
which suggest that the operations of the State Water Project and Central Valley
Project (collectively, Projects) have contributed to the decline of species listed under
the federal and State endangered species acts (ESA), and perhaps to other estuarine
species as well. The report, however, fails to mention the dramatic ecological effects
that have occurred in the Estuary since the mid 1980’s totally unrelated to water
project effects. These include 1) the crash of primary production in the Suisun bay
area due to the influx of the invasive clam Corbula, 2) the effects on improved water
clarity to the detriment of delta smelt habitat due to the aquatic weed Egeria in the
interior Delta, and 3) the reduced populations of good quality zooplankton food arnd
the replacement with Limnoithona, which is now the most abundance zooplankton in
the Estuary and a rather poor food source for fish and many others. The Staff Report
needs {o present a much more balanced assessment of the changes to the Bay-Delta

DWR 9045 (Rev. 4/02)
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Ms. Townsend
June 15, 2009
Page 2
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-~ 8COsYS efrrthéfgﬁéée occurred. In past State Water Board workshops DWR and the
IEP agenc:es have bresented some of these changes.

™y The Staff Report a{ 0 points out that the National Marine Fisheries Service, the U.S.

L- ~~~~~ wFfSh»&W ervice and the California Department of Fish & Game have recently
{/issued biclogical ogmons and/or incidental take permits which have altered the
Projects™opérations to protect endangered species. However, DWR believes that the
Staff Report should also clearly point out that the new incidental take requirements are
already incorporated in the Projects’ existing water rights license and permits, since
those permits require compliance with the federal and State ESAs.

In addition, since the incidental take requirements relating to reverse flow objectives,
Delta Cross Channel Gate closure objectives, and export/inflow objectives have

- already altered Pro;ects operations, DWR recommends that the State Water Board,
as part of its review of the 2006 Bay-Delta Plan, analyze how the above requirements
affect already established objectives. As part of this review, the State Water Board
should consider whether the new ESA-related requirements make other objectives
unreasonable.

Second, DWR disagrees with the Staff Report and recommends that the State Water
Board include ammonia and other toxics as part of its review and potential revision of
the Bay-Delta Plan. As the regulating agency over water quality and water rights, the
- State Water Board is in the position to address water quality issues that directly affect
. fish and wildlife but are outside the purview of the ESA-related processes.
Specifically, identifying and regulating contaminants in the Bay-Delta is something that
the State Water Board is uniquely qualified to do and, in doing so, can directly
contribute to a comprehensive approach for improving water quamy and the
sustainable use of water from the Delta.

DWR understands the State Water Board staffs’ rationale for recommending that the’
Board not consider establishing objectives for ammonia or other toxics, but believes
that excluding the review of the above is, at this time, premature. By including
ammonia and toxics in its review of the 2006 Bay-Delta Plan, the State Water Board
can use its unique position to move forward the understanding of the components,
quantities and effects pollutants have on the ecosystem and pubiic health in the Bay-
Delta. DWR believes that addressing this area is critical when developing a strategy
and plan to protect the beneficial uses in the Bay-Delta.

Lastly, DWR applauds the State Water Board staff's acknowledgment that the
recommendation that certain issues be further reviewed does not mean that changes
will be made to the 2006 Bay-Delta Plan related to those issues. DWR also
appreciates the acknowledgement that additional issues may be identified, including
changes required as part of the BDCP. Many of the issues identified in the Staff
Report are still being developed in the BDCP process or are involved in litigation, in
which the recent biological opinions are being challenged. As such, many issues are
still in a state of flux and it is wise for the State Water Board to recognize this and not
commit to a particular set of issues at this time.

DWR 9045 (Rev. 4/02)
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Ms. Townsend
June 15, 2009
Page 3

Also, in light of the uncertainty as to what the BDCP will ultimately include and how the
current, and future, litigation regarding the recent biological opinions will be resolved,
DWR respectfully requests the opportunity to provide supplemental comments
regarding this report as new information becomes available, even after the State

Water Board adopts the Staff Report.

DWR appreciates the opportunity to comment on this draft and looks forward to
working with the State Water Board as it proceeds through the basin planning
process. If you or your staff have questions on these comments or would like
additional information please contact me at (816) 653-8826 or
esoderlu@water.ca.gov. :

e

Erick Soderlund
Staff Counsel

Enclosure

DWR 9045 (Rev. 4/02)
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DWR SPECIFIC COMMENTS
ON THE
2009 DRAFT PERIODIC REVIEW STAFF REPORT OF THE 2006 WATER
QUALTIY CONTROL PLAN FOR THE SAN FRANCISCO BAY/SACRAMENTO—
SAN JOAQUIN DELTA ESTUARY

Water Quality Control Plan Review Process

Page 10, Para. 2. In the first sentence and several other places in the report,
reference is made to the implementation of the amended basin plan only through
changes to water rights. It should be more clearly stated throughout the report
that changes to water quality regulations will also be considered to implement the
5 : amended plan. That point is made in the last sentence of this paragraph, but it
P bears repeating whenever the amendment of the water rights is mentioned.

Southern Delta Salinity and San Joaguin River Flows

Page 12. General comment under 1% introductory paragraph (Southern Delta
Salinity and San Joaquin River Flows). Change wording in the following
sentence “Accordingly, there is no need for a staff recommendation or
; conclusions in this report”. ThlS will clarify why there are no conclusions given as
- in other sections.

Page 13 Para. 3. Delete last sentence, beginning with “Dependlng on SWP and
CVP. ..", since this concept is repeated on page 14 and is more appropnately
made under the Flow Related Concentration Effects section (see 3" bullet).

Page 13. Comment under Source Loading & Evapo-Concentration, 1% bullet--—
The bulleted sections correctly states that between Aug and Dec. 2008, 33 to
43% of the salt ioad into Clifton Court Forebay came from the San Francisco
Bay, however, this statement is not put in context ie, that the fotal volume of
seawater that came to the forebay during this time period ranged between 0.5%
and 1.2% of the total volume of all water that came into the forebay.

Page 13. Same section as above. 'Since so much of the salt loading information
presented in this and the next section is given in tons (i.e. WWTPs or industrial

| discharges into the San Joaquin), it would be beneficial to have the same units

.’ . provided for Clifton Court as the SWP input rather than percentages only (as are
| : - . discussed in the above paragraph) so that all sources could be evaluated

: : equally. This would also allow comparison to the first bulleted paragraph under
Flow Related Concentrations Effects that gives the load of salt provided from

‘ recirculation of San Joaquin river saits via the DMC.

Page 13. Same section as above. This report does not mention the salinity
issues associated with the San Joaquin River's various branches and that salinity
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: issues may be more localized than the main stem of the river. See next
X comment for a specific example of this issue.

Page 13. Same section as above. This section notes that there is limited data
associated with wetland discharge water quality data, however it does not

; ‘ - mention that, at least with respect to the Old River, there is also limited
agricultural discharge data associated with salinity.

Page 14, ‘Para.1. First bullet point, define industrial water uses to differentiate
P ‘ between domestic, municipal and industrial. Providing a couple of examples of
; uses as in domestic water use text would be helpfui. .

Page 14. General comment under “Flow Related Concentration Effects” section.
g With recent publication of two major biological opinions for delta smelt (12/08)

i : and salmon, steelhead and green sturgeon (6/09) the report may need to
incorporate available information on how changes to the CVP/SWP operations
may affect hydrodynamics in the South Delta and salinity loading from the
operations,

Delta Qutflow Objectives

The staff report recommends that the SWRCB consider changes to the Delta
outflow objective, or alternatively Delta inflow as part of the possible revision of

" the Bay~Delta plan. This same issue is being discussed at length as part of the
ongoing BDCP process and the issue is very complicated. Because the BDCP
has not identified a preferred alternative, DWR believes that it is premature for
the SWRCB to consider changes to the Delta outflow objectives at this time. The
report notes that the FWS BO calls for additional X2 requirements.in the fall.
However, DWR disagrees with the basis for this conclusion and has requested
reconsultation with FWS, with this being one of the larger issues. Given the
uncertainty, DWR believes it would be inappropriate at this time for the SWRCB
to propose such changes to the objective..

. However, DWR Operations and Maintenance does advocate one possible
revision to the existing X2 objeciives. Footnote [a] of Table 4 (e g. the number of
days that X2 must be mamtalned at specific locations) reads, in pertinent part,
the following: - .

“If salinity/flow objectives are met for a greéter number of days than
the requirements for any month, the excess days shaﬂ be appl:ed fo
meeting the requirements for the following month..

DWR believes that if X2 days required for any given month are not met in full,
then the number of deficit days shall be applied as additional requirements (X2
days) to the following month or the soonest month in which they would apply.

i ' Thus, the X2 requirement should be modified to allow for carrying over both

| ‘ " Beo
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excess and deficit days to the followmg month or the soonest month in which
they could be applied.

This proposed modiﬂcaticn would allow for more operational flexibility and
efficiency in modifying upstream reservoir releases of the SWP and CVP to meet
the X2 requirements. It would smooth transitions which Project operators
routinely face with regard to changing OMR requirements (per Delta smelt
opinion), maintaining upstream cold water pools and rapid increases in upstream
depletion rates that occur along the Sacramento and San Joaquin Rivers during
‘peak irrigation periods (e.g. water released that is expected to reach the Delta
but doesn't show up!). .

Page 16, Para. 2. The text states the freshwater flow is a “significant factor in the

survival of smolts moving downstream through the Delta.” Note that the most

_ statistically rigorous analysis of salmon survival data concluded that “the effects
of flow were slightly positive but were confounded by salinity levels.” (Newman

and Rice. 2002. Journal of the American Statistical Assocratlon 97(460): 983-

993).

Page 186, Para. 5. The text cites 2002 as the start of the POD. While the POD
was apparent by 2002, the actual start of the decline was probably around 2000,
with some variation depending on species (Sommer, T., C. Amor, R. Baxter, R.
Breuer, L. Brown, M. Chotkowski, S. Culberson, F. Feyrer M. Gingras, B. .
Herbold, W, Kimmerer, A. Mueller-Solger, M. Nobnga and K. Souza. 2007. The
collapse of pelaguc fishes in the upper San Francisco Estuary. Fisheries 32:270-
277)

Page 17, Para. 2, lines 3-4. Regarding the statement that “low outflow also
decreases the quality of delta smelt habitat”, it is important to qualify this
statement. First, the strongest resulits to date have only been for fall, not the
entire year. Secondly, “quality” needs to be a bit more specific. Feyrer et al.
(2007) reported that salinity and turbidity can affect habitat quality, but note that
there are multiple other factors that their study did not evaluate. For example,
prey availability and contaminants also affect habitat quality. Perhaps a better
way to phrase things would be to simply say that outflow affects habitat
-availability for this species.

- Page 17, Para. 2, lines 4-8. The statement that suitable summertime habitat for
delta smelt has decreased over time also needs to be qualified. Nobriga et al.
(2008) noted that there was a clear regional decrease in habitat in the south
Delta, but no estuary-wide trend. Similarly, it is very misleading to state that
water temperatures are directly related to outflow, at least for the estuary. Qur
understanding is that flow does not have a substantial effect on Delta water

. temperatures, particularly in summertime, when air temperatures dominate.
Indeed, recent modeling by UC Berkeley shows that Delta water temperatures
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are well-predicted by two simple variables: air temperature and the previous
day’s water temperature (Mark Stacey, UC Berkeley, unpublished data).

Page 17, Para. 3. “Moyle et al. 2009 in prep” is cited as evidence that greater
salinity and habitat variability would help desirable fish species. While this may
indeed be true, relatively little scientific support was provided in the cited
document. Better scientific information is needed to resolve this issue.

Page 17, Para. 4. While the USFWS delta smelt BO identifies a fall X2 action
that provides more Delta outflow in years following wet and above normal years,
the report should also clearly recognize that an independent science review of
that fall action concluded that “The degree to which moving X2 seaward will
affect delta smelt habitat is not well supported by the analyses presented, and
that the additional arguments presented for this action also seem weak.”
(Independent Peer Review of two Sets of Proposed action for the Operations
Criteria and Plan’s Biological Opinion, November 19, 2008. Prepared for USFWS
by PBSJ)

Page 19, Para 3. The following is a better reference than Baxter ex al. (2008) for
the entrainment-related information: Grimaldo, LF, Sommer, T, Van Ark , N,
Jones, G, Holland , E, Moyle, P, Smith, P, and Herbold, B. 2009. Factors
affecting fish entrainment into massive water diversions in a freshwater tidal
estuary: Can fish losses be managed? North American Journal of Fisheries
‘Management. Inpress. - o ' ,

Page 19, Para. 4, Last sentence. This statement shouid be qualified by life stage
and season. Grimaldo et al. (2009).found that OMR flows were ‘more important
during winter upstream migration, and X2 was more of a factor during spring.

We are not aware of similar evidence for summer or fall and deubt that the
statement would apply.

Suisun Marsh Objectives

Page 22, Last Para. Replace third sentence with: “The objective of Suisun
Marsh Salinity Control Gate operation is to decrease the salinity of the water in
Montezuma Slough for water deliveries to seasonal wetlands. The Corps of
Engineers permit for operating the gate requires that it be operated between
October and May only when needed to meet Suisun Marsh salinity standards.
Historically, the gate has been operated as early as October 1, while in some
years (e.g. 1996, 2007) the gate was not operated at all. Assuming no
~ significant long-term changes in delta outflow, recent operational frequencies (10
— 20 days per year) can generally be expected to continue to meet standards in’
the future; except perhaps during the most critical hydrologic conditions and/or
other conditions that affect Delta outflow.”
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Page 22, Last Para. Line 9. Insert: Operatron of the gates for5 -7 consecutive
days can move the position of X2.

- Page 23, Last Para. Replace “mid 2009” with “late 2009”:

Page 23, Last Para. Precede third sentence with “Since implementation of the
Suisun Marsh Plan could affect salinity conditions and beneficial uses, the SMCG
has committed ...."

Page 24, Conclusion: last sentence. Insert “(and/or objectives proposed in the
Suisun Marsh Plan)” as part of its potential revisions .....

Reverse Flow Objectives -

The staff report recommends that the SWRCB evaluate establishment of Old
River and Middle River (OMR) flow ob]ectwes as part of its update of the Bay-
Delta Plan. The OMR requirements that are in both the FWS and NMFS
Biological Opinions are prescribed as a range of possible requirements during
different time periods. The specific implementation of these criteria are
determined by drawing on the input of many interagency biologists that have
expertise in protecting sensitive Bay-Delia fisheries that are listed under the
‘Federal and State Endangered Species Acts. These biologists consider many -
real-time factors such as recent surveys/monitoring, temperatures in the Delta,
existing flows and water project export rates.

SWRCB Bay-Delta objectives are somewhat rigid by nature and do not easily
lend themselves to the “real-time adaptive management” process which is
currently used to determine the specific protective criteria. These criteria can -

| ' change in a matter of several days or in a week, depending on changing real-
time conditions such as salvage at project export facilities. Moreover, the BDCP
process is considering conveyance strategies which may fundamentally alter the
need for reverse flow objectives. Therefore, DWR believes is it not appropriate
for the SWRCB to consider reverse flow as a water quality objective.

Floodplain Habitat Flow Objectives.

' Page‘26, Para. 2. Thé Opperman (2006) reference should be repl.aéed by
Sommer et al. (2001).

Page 26, Para. 4. Jassby and Cloern (2000} is a better citation than Schemel et

al. (2004) regarding the possible use of floodplain to increase primary production.
(Jassby AD, Cloern JE. 2000. Organic matter sources and rehabilitation of the

g Sacramento-San Joaquin Delta (California, USA). Aquatic Conservation: Marine
: and Freshwater Ecosystems 10: 323-352.)
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Page 27, Para. 2. New evidence reveals that floodplain may be more beneficial
to delta smelt than previously understood. As described in Sommer et al. (2009),
there is evidence of “resident” delta smelt that remain year-round at the base of

- Yolo Bypass, principally Liberty Island. Hence, enhanced primary and secondary
productivity from floodplain may benefit delta smelt more than might be expected
based on their “typical” estuarine habitat. Since longfin smeit also occur - ‘
seasonally in the Cache Slough Complex (DFG, unpublished data), they may
also benefit from improved food production in the region. {(Sommer, Ted, Kevin
Reece, Francine Mejia and Matt Nobriga. 2009. Deita Smelt Life-History
Contingents: A Possible Upsiream Rearing Strategy'? IEP Newsletter 22(1): 11-
13)

Page 27, Para. 3-4. The discussion of mercury is appropriate in that it points out
that floodplain habitat, like other types of wetlands, may increase mercury
methylation. However, the text does not provide much context. For example,
recent studies showed that the amount of methyl mercury bioaccumulated by
young salmon migrating through Yolo Bypass was quite low in comparison to
their whole life cycle, i.e. their ultimate aduit size (Henery et al. 2009). Moreover,
it is unclear whether restoration to promote aquatic organisms would resutt in
substantially more methyl mercury production than existing land use activities in
the region such as rice farming or waterflow wetlands and ponds. (Henery, R., T.
Sommer, and C.R. Goldman. 2009. Growth and methyimercury accumulatton in
juvenile Chinook saimon (Oncorhynchus tshawytscha) in the Sacramento River
and its floodplain the Yolo Bypass. Trans. Am. Fish. Soc. In press.) '

Page 28, Para. 1. Here or elsewhere in this section it would be important to
mention that managed Yolo Bypass floodplain inundation and fish passage are
included in the RPA in the recently-reieased NMFS Btologlcai Opmlon for
salmonids.

Changes to Program Implementation

Page 28. DWR agrees that the periodic review of the EMP program elements is
helpful and needed. DWR does not agree that hydrologic monitoring should be a
mandated component of the EMP program. The requirement to assess the

impacts to ecosystem from the water projects is the mandated element. Meeting

this mandate should be the objective. Various studies and analyses, as well as
compliance actions do incorporate hydrodynamics and hydrology as needed, and

the information is acquired from DWR or other sources. In some cases new

stations are developed to collect the additional information. Both these existing

water quality stations and flow stations can be used for other purposes, such as A
planning or performance management. But DWR and USBR should not be {
required under the WQCP to provide a mandated network of additional WQ '
stations or flow stations to meet other objectives such as the Delta Vision, the
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, RMP, BDCP, or recommendations from the non-regulatory processes such as
? SWAMP, or the California Water Quality Monitoring Council.

DWR will continue to strive for integration of its monitoring programs with other
processes, as well as creating high quality data that is accessible and meets the
required standards for QA/QC and metadata. However DWR and IEP should not
be constrained in its achievement of the D-1641 alternative to provide data to the
Board and stakeholders via the web. DWR and |EP are on track to meet this
requirement and therefore transition away from the annual written report as
stated in the agreement. This will allow staff to focus on long term trends

: analysis, a much more useful tool than any single year data set. Constraining the

- EMP and IEP program by dictating resources committed to CDEN or other as yet

g unproven or infancy stage data management or data sharing projects or

; : structures could hamper our ability to achieve the objective stated above in the

: near term. Future data sharing and integration is a component of our current

i _ data storage and access objectives, so that other programs as developed may

access our information. Integration should be encouraged, but not mandated.

Ammonia Objectives and Toxicity

Page 31. DWR agrees that integrated efforts through the IEP Contaminants
Work Team (CWT) has led to a focused series of studies on ammonia issues,
with involvement from various Board staff and stakeholders. The CALFED
science program has also been integral in its development of the Ammonia
Workshop, and involvement of the SAG in creating recommendations for studies.
Depending upon the outcome of these studies, additional regulatory action may
, be needed. Unlike historical NPDES processes, impacts are now being assessed
' many miles from the point of discharge. This has created a new paradigm where
’ traditional effluent effects localized to a discharge point may not be
representative of effects miles from the source. This is the case for ammonia,
where transformation to un-ionized ammonia can create a different toxicological
effect than at the source. DWR recommends that State Board ensure that
contaminant concerns for the Delta are addressed from point and non-point
sources, Additionally, the data that is generated from the irrigated lands ag
waiver program be made available as soon as possible for lands within the Delta
or contributing to the water-sheds of the Delta.

Development and c;onstruction of fish screen devices
Page 43, Replace 2™ full paragraph with the following text.

o ' in 2000, the CALFED ROD called for development and construction of
new, improved fish screening devices at the SWP and CVP export
facilities in the southern Delta to reduce the fisheries impacts. In 2002,
concerns that the collection, handling, transporting and release (CHTR)

c } 7
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~ processes may adversely affect the survival of salvaged fish and limit the

- benefits of new fish screening facilities led CALFED to propose studies to
address critical data gaps on the survival and health of salvaged delta
smelt. As a result, in 2004 and 2005, Department of Fish and Game
conducted studies for evaluation of CHTR effects on delta smelt
investigating acute mortality and injury, assessment of fish predation, and
stress effects to salvaged delta smelt. Subsequently, the South Delta Fish
Facilities Forum (SDFFF), formed by CALFED, recommended in 2005 not
to pursue new screening activities due to concerns related to cost (as high
as $1.7 billion) and effectiveness of screening these facilities. However,
as one of the immediate actions, SDFFF recommended to complete the
CHTR studies and identify current CHTR facility and operational actions to
increase delta smelt survival. Therefore, in 2007 and 2008, the California
Department of Water Resources (DWR) with support from the U.S.
" Bureau of Reclamation (USBR) and California Department of Fish and
Game (DFG), conducted a field study to investigate the release phase of
the CHTR process. The study was developed to gather useful information
that could serve to reduce the potential vuinerability of sensitive fish
species to mortality as a result of predation and/or injury during the
release phase of the CHTR process, and also to develop criteria for the
design of new facilities or large-scale improvements to the existing release
facilities. The CHTR reports are being reviewed and expected to be
published at the end of this year. The CHTR study team has been working
with the Centrai Valley Fish Facility Review Team to analyze and develop
recommendations. Based on the preliminary information, DWR has ,
- recommended a number of short-term and long-term actions to improve
the salvage operation at the Skinner Delta Fish Protective Facility. These
recommendations are based on field observations and hydraulic modeling .
as well as observations of current facility staff. Many of these
recommendations have been included as actions in the recently issued
biological opinion by the National Marine Fisheries Service on the long-
term operation of the CVP and SWP. - .
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T

SWRCB EXECUTIVE

Comments on Draft Staff Report 2009 Periodic Review of the 2006 Water
Quality Control Plan for the San Francisco Bay/Sacramento-San Joaquin

Py opoyg

Dear Mr. Yip:

Yo

The Sacramento Regional County Sanitation (SRCSD) appreciates the
opportunity to provide information to the State Water Resources Control Board
(State Water Board) for its use in the basin planning process to determine
what, if any, changes should be made to the Bay-Delta Plan. SRCSD provides
wastewater collection and treatment services to 1.3 million residents-of the
greater Sacramento area. Our mission is to protect human health and keep the
Sacramento River clean and safe. We take our mission very seriously and
work on a daily basis to meet our obligations to protect water quality and.
beneficial uses in the Delta. Our excellent compliance record with our NPDES

RE IR TR R TAR Y1

_permit speaks to this commitment and performance.

SRCSD applauds the effort of the State Water Board in preparation of the staff
report, particularly in their use of the information supplied from the August 29,
2008 “Request for Written Input on Factual Issues Regarding the Bay-Delta.”
The staff report is written in a concise manner and organized to allow the
reader to easily understand how the recommendations and conclusions were
derived. The staff recommendations for issues worth further review as part of
the basin planning process are very significant and important issues that need
further review to protect beneficial uses of waters in the Delta. SRCSD
appreciates the State Water Board’s commitment to stakeholder involvement
and pursuit of science based decisions.

The related proceedings of the staff report makes it very clear that the State
Water Board has its own independent judgment in all the Delta efforts
underway, and that implementation of the Bay Delta Conservation Plan will
require changes to the Bay Delta Plan and water right permits that implement
that plan. SRCSD has been an active participant in the Central Valley-Salinity
Alternatives for Long Term Sustainability (CV-SALTS) basin planning
process and is pleased to see the State Water Board recognize that the

Sacramente Regiomal County Sanitatio6BPtrice
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< concerned about the Water Board’s ability to provide sufficient staffing and funding to stay actively

Mr. Curtis Yip
June 15, 2009
Page 2 of 9

setting of salinity objectives for the South Delta must be integrated with CV-S‘ALTS. SRCSD is

engaged in Delta issues. While there are many priorities for the Water Boards, SRCSD contends that
dedication of resources towards Delta issues is of critical importance. In providing fiinding, it is
important to keepin mind that there are many diverse uses and beneficiaries of the Delta, and that
everyone has an obligation to participate in developing and implementing solutions.

* . .Overall, the staff report is balanced, well written and includes recommendations from stakeholders.
. SRCSD’s comiients on the various sections of the staff report are general for the subject areas of
“Issues Previously Identified for Further Review” and “Additional Issues Identified for Further
Review”. For the subject area of “Issues Not Recommended for Further Review”, SRCSD is
providing very specific comments related to ammonia and toxicity that support the State Water
Board's recommendations. ‘ «

Issues Previously Identified for Further Review

e The review of the evaluation of Southern Delta Salinity Objectives is very helpful in
~ understanding how the objectives were originally establishied in the 1970’s. The reliance on

‘assuming a 100 percent yield for estimating the maximum salinity concentrations needs review
and updating. Permit writers at the Regional Water Quality Control Boards using this
assumption in evaluating site specific salinity limits may be inappropriate. Granted the ,
southern delta salinity objectives were never meant to be used as de facto permit limits, but
when numeric objectives are established there is a tendency to apply those objectives in
NPDES permits.

» SRCSD appfeciates the clear discussion on San Joaquin River flows and the relationship to
salinity in the south Delta.

Additional Issues [dentiﬁed for Further Review

¢ The review of Delta outflow export/inflow objectives is appropriate and the discussion of why
this must be reviewed is the most factual listing of the known effects of the State Water Project
and Central Valley Project have on the beneficial uses of Delta water.

o SRCSD is very concerned with the impact of export volumes on flow conditions in the
Sacramento River. The concem is that the magnitude and timing of withdrawals, as proposed
in the Bay Delta Conservation Plan, would increase the frequency of river reversals and low
flow conditions in the Sacramento River at the Sacramento Regional Wastewater Treatment
Plant’s (SRWTP) outfall. An increase in the frequency of reversals and loy{ flow conditions
would significantly impact the design and operation of the SRWTP. Ad‘qunally changes in
flow will alter the ecosystem in unknown ways, which should be further reviewed.

SRCSD strongly supﬁorts the conclusion that the State Water Bi?ard considcr_s cl}anges to the’ '
monitoring and special studies program that coordinate the mu_ltxmdc of monitoring programs in
the Delta for assessment, data compatibility, and decision making,
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Issues Not Recommended for Further Review

SRCSD is providing the following technical comments regarding ammonia and toxicity as these
specific comments are based on current available information and are intended to provide more
context on the current scientific understanding of ammonia and the Delta.

Ammama Gb;ectwes

e Page 32, Paragraph 2: “Additional sources of ammonium to the Delta and Suisun Bay include
other wastewater treatment plants, agricultural run-off, atmospheric deposztwn internal
cyeling, and possibly discharges from wetlands.”

Comment: The SRCSD appreciates the acknowledgement of a broad view of all sources of
ammonia/um and encourages inclusion of all potential sources of ammonium to the Delta and
Suisun Bay in the research framework recommended by the experts who participated in the
CalFED Science Program Ammonia Workshop in March 2009.

o Page 32 - "Recent studies suggest that water quality objectives and effluent limits based on these

- criteria may allow concentrations of ammonia in surface water that could result in adverse
effects on the Bay-Delta ecosystem. For example, two recently published studies found that
elevated ammonium levels (>4 umol/L or ~0.056 mg/L) in Suisun Bay, can suppress the growth
of phytoplankton in this area even when there is sufficient light (Wilkerson et al. 2006, Dugdale
et al. 2007). In response to these recent studies, the State and Regional Water Boards are
investigating whether more stringent ammonia criteria may be necessary to protect aquatic life
in the Delta.” »

Comment: Please note that an expert panel of invited scwntlsts at the March 2009 CALFED
Science Ammonia Workshop, questioned the validity of Dr. Dugdale's hypothesis that
ammonium was a driving factor limiting algae growth in Suisun Bay. Dr. Dugdale’s
hypothesis was identified for further research to clarify the role of ammonium on algae
growth in the Delta in the Framework for the following research topics:

o Topic 1: Modeling analysis of historical controls on phytoplankton populations.

s Topic 2: Sources and fates of N and P -

o Topic 7: Lag times inphytoplankton bioassays ;
(http:Hwww science.calwater.ca. gow/pdfiworkshops/workshop_ammonia_research_framework_final_041609.pdf).

Also, note that the threshold limit for effects cited in the Dugdale and Wilkerson papers
(2007, 2006), and cited on Page 34 as 0.056 mg/L, is not necessarily a "high ammonium
level" as stated. This ammonium concentration is well below current EPA (1999) criteria.

= Page 33, Paragraph. 3: “Primary production rates and standing chlorophyll a levels associated
with phytoplankton (openwater algae) in the Delta and Suisun Bay are among the lowest of all
- the major estuaries in the world” ,

Comment: The San Francisco Estuary (SFE) is commonly referred to as a “high nutrient/low -
productivity” estuary, owing in part to ifs position near the low end of the scale for an often-
¢ited relationship between fishery yield and primary production for 36 marine systems
published by Nixon
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(1988)". However, the above statement from the Staff Report exaggerates the ranking of the
SFE with respect to phytoplankton biomass and world estuaries. The recent meta-analysis of

- chlorophyll-a patterns in 154 estuaries worldwide by Cloern & Jassby (2008) (see Figure 1
below from their publication) shows that annual mean chlorophyil-a levels in the SFE are
actually intermediate on the global scale for aquatic ecosystems on the land/sea interface.
Additionally, Cloern & Jassby found in their meta-analysis that most (73%) annual mean
biomass values for chl. a in the global dataset fall within the range of 1-10 pg chl.a/L. The
upper end of this range (10 pg/L chl. a) has been frequently referred to in pelagic organism
decline (POD) literature as a critical threshold, below which estuarine zooplankton are likely
to be food limited. However, the widespread occurrence of mean annual chl. a levels below
10 pg/L in estuaries occupying positions across the global spectrum of secondary productivity
suggests that the trophic significance of chl.a levels below 10 pg/L has been exaggerated in
the POD debate. :

! Nixon, 8. W. 1988. Physical energy inputs and the comparative ecology of lake and marine ecosystems. - Limnol.
Oceanor. 33: 1005-1025.
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e Page 35, paragraph 2; “Questions remain about the potential for chronic (i.e., long-term, sub-
lethal) impacts from ammonia as well as the impacts in sensitive delta smelt spawning areas
(e.g., Cache Slough). Un-ionized ammonia concentrations in: the Delta do exceed levefs where
histopathological eﬁ’ects have been observed (US EPA 1999)”.

Comment: This passage in the Staff Report could be interpreted to mean that un-ionized

- ammonia concentrations in the Delta are routinely above levels where histopathological
effects have been observed, accordmg to the US EPA’s 1999 Freshwater Ammonia Criteria
document. In the EPA document’, the low end of the range of chronic concentrations cited as
affecting growth rates of salmonids is cited as 0.002 mg NH3-N/L (un-ionized fraction only).
Although the Interagency Ecological Program ( IEP) Environmental Monitoring Program
(EMP) ceased monitoring pH at its Delta monitoring stations in 1995 (preventing the
calculation of unionized ammonia from total ammonia measurements), several other
monitoring entities (USGS, DWR-MWQI, SRCSD) have measured total ammonia, water
temperature, pH and electrical conductivity at-a of variety freshwater and estuarine sites in the
SFE during years subsequent to 1995. These data, summarized in Table 1 for freshwater
stations for POD years (2000-2008), indicate that mean concentrations of un~ionized
ammonia are below 0.002 mg NH3-N/L at the ma}onty of locations for which recent records

exist.

The cumulative probability function for the data set summarized in Table 1 puts the EPA low-
end effects concentration (for growth) into further perspective. For Figure 2, data were
combined for all freshwater stations listed in Table 1, with the exception of the Freeport |
stations (which were omritted owing to their position upstream from the SRWTP discharge). ‘ |
The figure shows that 80% of the individual records for un-ionized ammenia available from
the freshwater Delta for POD years (N= 637 samples, 2000-2008) are below the Iow~cnd
chronic effects concentration cited in EPA 1999 for salmonids.

Additionally, “no apparent growth effect” concentrations for non-salmonid species are cited
in EPA (1999) as ranging upward from 0.030 mg NH3-N/L —a threshold which exceeds all of
the un-ionized ammonia concentrations from the Delta summarized in Table 1 and Figure 2.
Eddy (2005) supported the conclusion that concentrations less than 0.021 mg/L NH3-N
should be considered protective of most marine and estuarine fish, including salmonids.
Ambient concentrations are below this threshold level (Figure 2).

The observations above suggest that it would be misleading to imply that, based on the
available data for the Delta, un-ionized anmumonia concentrations are typically above chronic
effects concentrations discussed in the histopathological effects section of EPA (1999).

? Histopathological effects are discussed in Appendix 5 of EPA (1999).
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Table 1. Unionized ammonia concentrations in surface water samples at monitoring stations in the

freshwater Delta during POD years (2000-2008) ",

Unjonized Ammonia
| ; Nm:fber {mg-N/L)
Project Station Code Station Name Samples | Mean - | Maximum
DWR-MWQI BO702000 San Joaguin R. near Verndlis 58 0.0005 0.0032
UsGs 11303500 San Joaquih R. near Yemalis 127 C.0017 0.0148
DWR-MWQI BO581000 Contra Costa Pumping Plant #1 51 0.0006 0.0023
DWR-MWQI BOD75351342 Old River near Byron B9 0.0008 0.0055
DWR-MWQI BAD75811344 Cld River at Bacon Island 66 0.0008 00031
| OWRIANGT | KADODO0O Ciifton Court Intake 7 0.0007 0.0076
USGSE 381427121404901 | Lower Yolo Bypass near Rio 2 0.0004 0.0007
‘ Vista , '
DWR-MWQ KAQDD331 H.O. Banks Pumping Plants VTDB 0.0012 0.0075
uUsGs 11447650 Sacramento River at Freeport 108 0.0004 0.0048
SRCSD CMP | Freeport Freeport 5 0.0007 0.0012
SRCSD CMP | River Mile 44 River Mile 44 40 © 00021 0.0084
DWR-MWQI | BoD82211312 Sacramentc River at Hood 104 0.0032 0.0184
i

{1} All freshwater Delta stations are included In the table for which ammonia, pH, water temperature, and electrical condugtivity were all

measured in water semples taken during the POD years.

Cumulative Distribution Function for Unionized Ammonia

Concentrations in the Delta during POD Years (2000-2008)
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Figure 2. Cumulative distribution of un-ionized ammonia concentrations (N = 639) from freshwater
Delta monitoring stations at which total ammonia, pH, water temperature and EC were measured
during POD years (2000-2008). -Station names and monitoring entities are identified in Table 1. Data
for Freeport were omitted from the cumulative distribution, ;
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Page 35, second paragraph: "In general, un-ionized ammonia leveis in the Delta appear to be
too low to cause acute mortality of even the most sensitive species.” :

Comment: Tt is appreciated that the Staff Report recognizes that ambient concentrations of
ammonia downstream of SRWTP "is in compliance with the USEPA ammonia criteria." The
ammuonia/ium criteria, includes concentrations below which chronic and acute effects are
unlikely to occur. The statement should be meodified to praperly reflect the known data by
deleting "In general” and, in order to avoid misunderstanding and confusion with the details
described in other sections, explicitly include chronic toxicity, as defined by the USEPA
(1999).

Of course, there are uncertainties regarding potential ammonia toxicity to species not tested
and locations not sampled, but it is speculative to say that the EPA criteria are not protective
of delta species until tests can show this. To date the data do not suggest any adverse effects.
Dr. Inge Werner (UC Davis) is conducting toxicity testing with juvenile delta smelt and has
found that they are about as sensitive as rainbow trout, which are protected by the EPA
criteria. Therefore, current knowledge suggests that smelt are protected, since ambient
ammonia/ium concentrations in the delta (pH and temperature corrected) are below hoth acute
and chronic EPA criteria.

Page 35, third paragraph: “There may be the por‘ektial for toxic ammonia levels to be reached in

very productive areas in the southern Delta or smaller productive sloughs or shallow areas
throughout the Delta, when high concentrations of un-ionized ammonia coincide with warm
temperatures and elevated pH (phytoplankton productivity increases pH that influences how
Much un-ionized ammonia is present). The relatively few ammonium, temperature, and pH data
available in many of these areas are currently being compiled and evaluated.”

Comment: The statement that the potential for chronic effects are uncertain is contrary to the
preponderance of data. There are only a handful of outliers in the 1000s of data that exceed or
come close to exceeding the EPA criteria. If one includes the monitoring efforts of the USGS,
IEP, and DWR-MWQI, over ten thousand measurements of total ammonia, pH and water
temperature have been made at estuarine and freshwater sites in Suisun Bay and the Delta
over the last three decades. The EPA chronic criterion is exceeded by ambient ammonia

" concentrations in less than five grab samples in this large historic dataset. Chronic toxicity
derives from long term exposure; therefore, mean ambient conditions should be. given more
weight than isolated maximum concentrations. There have been no recorded exceedences of
30 day average USEPA chronic criteria in the Delta. Additionally, the USEPA ammonia
chronic criteria are based on data for sensitive fish and an invertebrate species that have been
carefully evaluated in accordance with national quality assurance guidelines.
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e Page 36- Conclusions-The discussion above, regarding the potential for chronic effects from
ammonia based on available data should be recognized and reiterated in the conclusion after
mentioning the potential for acute ammonia effects. :

Teoxicity Objectives

o Page 37, last sentence of discussion: “Anorher method of estimating exposure to contaminants is
use of biomarkers, which is a measure of sub-lethal chemical endpopints such as enzyme activity -
 or endocrine disruption that cannot be measured with standard toxicity fests. N

Comment: The District supports continued research to identify contaminants in the Delta that
are adversely affecting sensitive species.

It should be noted that biomatkers are a useful tool for evaluating contaminant exposures, but
do not necessarily mean that there is an adverse effect to the organism. Molecular indicators
of exposure, such as biomarkers, are not well linked to adverse effects in organisms,

- population, and ecosystems. Therefore, as indicators, care must be taken in interpreting these
data and they should not be considered on par with other sub-lethal effects more directly
linked to organism health (e.g., growth, reproduction).

We hope that the State Water Board will consider the above comments as they continue activities to
review the Bay-Delta Plan. As always, the District stands ready to participate in the process, and
appreciates the effort the Water Boards have put forward to involve stakeholder’s participation in this
process. Thank you again for your consideration of our input. If you have any questions regarding
our comments, please contact Terrie Mitchell at 916-876-6092.

oy 43 }ngdin

Mary K. Snyder
District Engineer

¢c:  Pamela Creedon, Central Valley Regional Water Quality Control Board
Debbie Webster, Central Valley Clean Water Association

Stan Dean, District Manager, SRCSD

Terrie Mitchell, Legislative and Regulatory Affairs Manager, SRCSD
Cliff Dahm, CalFED
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)
LATE co M M ENT . Making San Frargisco Bay Bester
June 16, 2009

EGEIVE
Ms. Jeanine Townsend, Clerk to the Board JUN ] 6 2009
State Water Resources Control Board ‘
P.O. Box 100 ' :
Sacsamento, CA 95812.2000 S SWRCB EXECUTIVE

- SUBJECT: Comments on the 2009 Periodic Review Staff Report of the 2006 Water Quality
Control Plan for San Francisco Bay/Sacramento-San Joaquin Delta Estuary

Dear Ms. Townsend:

On May 18, 2009, the Commission received a Notice of Adoption Hearing for the 2009
Periodic Review Staff Report of the 2006 Water Quality Control Plan for San PFrancisco
Bay/Sacramento-San Joaquin Delta Estuary (Periodic Review Staff Report). On July 7, 2009, the
State Water Resources Control Board (State Water Board) will hold a hearing to consider .
adopting the Periodic Review Staff Report, which focuses on key issues concerning the
Bay-Delta’s ecology and water quality.

Although the San Francisco Bay Conservation and Development Commission (Commission)
itself has not reviewed the Periodic Review Staff Report, the staff comments discussed below
are based on the McAteer-Petris Act, the Suisun Marsh Preservation Act, the Commission’s Sen
Francisco Bay Plan (Bay Plan), the Suisun Marsh Protection Plan (Marsh Plan), the Commission’s
federally-approved coastal management plan for the San Francisco Bay, and the federal Coastal
| . Zone Management Act (CZMA).

The Commission staff supports the Water Board’s staff’s recommendations to conduct
further review of freshwater inflow standards for the Bay and Suisun Marsh as part of the basin
planning process in light of new scientific information and actions taken by other agencies.

Jurisdiction. The Commission’s permit jurisdiction includes all tidal areas of the Bay up to
the line of mean high tide or, in areas of tidal wetlands, up to five feet above Mean Sea Level or
the extent of tidal wetland vegetation; all areas formerly subject to tidal action that have been
filled since September 17, 1965; and the shoreline band that extends 100 feet inland from and
parallel to the Bay jurisdiction. The Commission also has jurisdiction over certain managed
wetlands adjacent to the Bay, salt ponds, and certain waterways, and the Suisun Marsh.

Commission permits are required for placement of fill, construction, dredging, and substantial
changes in use within its jurisdiction. Permits are issued when the Commission finds proposed -
activities to be consistent with its laws and policies. In addition to any needed permits under its
state authority, federal actions, permits, licenses and grants affecting the Commission’s coastal
jurisdiction are subject to review by the Commission, pursuant to the federal CZMA, for their

b consistency with the Commission's federally-approved coastal management program for the Bay.

State of California «+ SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION ~ Arncid Schwarzenegger, Governor
50 California Street, Suite 2600 « San Francisco, California 94111 » (415} 352-3600 + Fax: (415) 352-36086 « info@bede.ca.gov « www,.hede.ca.6ov
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‘ From reviewing the Notice of Adoption Hearing, it appears that the followmg tOplCS
proposed for further review are most relevant to the Commission’s Bay and Marsh jurisdictions:
_Delta Outflow Objectives, Export/Inflow Objectives, and Suisun Marsh Objectives.

Fresh Water Inflow. The Bay Plan and Marsh Plan policies call for adequate freshwater inflow
to the Bay and Suisun Marsh. The Bay Plan recognizes the importance of fresh water inflows to
the ecosystem of the Bay. The Bay Plan findings state that “conserving fish, other aquatic
 dtganisms and wildlife depends, among other things, upon availability of ...proper fresh water
inflows, temperature, salt content, water quality, and velocity of the water.”

The Bay Plan’s ?resh Water Inflow polidies state, in part:

Diversions of fresh water should not reduce the inflow into the
Bay to the point of damaging the oxygen content of the Bay, the
ﬂushmg of the Bay, or the ability of the Bay to support existing
wildlife...

High priority should be given to the preservation of Suisun Marsh |
through adequate protectlve measures mcludmg maintenance of
freshwater inflows...

The impact of diversions of fresh water inflow into the Bay should
be monitored by the State Water Resources Control Board, which
should set standards to restore historical levels (1922-1967) of fish
- and wildlife resources. The Bay Commission should cooperate
~with the State Board and others to ensure that adequate fresh
water inflows to protect the Bay are made available. :

The Marsh Plan recognizes that the Suisun Marsh, located where salt water and fresh water
meet and mix, contains “the unique d1vers1ty of fish and wildlife habitats characteristic of a

brackish marsh.”
Marsh Plan policies state, in part:
There should be no increase in diversions by State or Federal

Governments that would cause violations of emstmg Delta
Decision or Basin Plan standards...

Water quality standards in the Marsh should be met by
maintaining adequate inflows from the Delta.

To address these policies, we recommend that the Water Quality Control Plan for San
Francisco Bay/Sacramento-San Joaquin Delta Estuary (Bay-Delta Plan) include analysis of the
fresh water flow needs of the entire estuary. This includes the need for peak flows that transport
sediment and nutrients to the Bay, increase mixing of Bay waters, and create low salinity habitat
* in Suisun Bay, San Pable Bay and the upper part of central San Francisco Bay.

The Delta Vision Strategic Plan (October 2008) included recommendations regarding
‘adequate flows for the Bay-Delta ecosystem. Strategy 3.4 calls for restoring Delta flows and
channels to support a healthy Delta estuary, including: =~

e Flows to produce sufficient volumes of open water habitat of the appmpriate water
quality, including salinity, temperature, and concentrations of dissolved oxygen and
contaminants, e.g., adequate low salinity fall habitat for the Delta smelt;
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*  Flows to reduce fish entrainment in pumps and other water facilities; and

i * Flows to provide adequate fish m1grat10n cues, e.g., hlgh flows that trigger migration of
‘ salmonids.

: The Commission staff supports the State Water Board staff recommendatxon to further
; review and consider changes to Delta outflow objectives, export/inflow objectives and Suisun
i Marsh objectives in the Bay-Delta Plan. The staff recommends that the State Water Board
_ consider the flow recommendations in the Delta Vision Strategic Plan and other recent
. publications and resource agency biological opinions in order to determine the appropriate
flows needed support ecosystem processes as well as the recovery of individual species in the
Bay and Suisun Marsh. :

Suisun Marsh Protectaon The Commission manages na’cural resources in the Suisun Marsh
E pursuant both to its McAteer-Petris and its Suisun Marsh Preservation Act authorities. The
| ~ Commission is currently participating in the Suisun Marsh Charter Group to develop a new
; Habitat Management, Preservation and Restoration Plan for Suisun Marsh. Our priorities for
: the new plan include enhancing seasonal and managed wetlands that provide essential
, wintering habitat for waterfowl of the Pacific Flyway, supporting tidal restoration, and
? supporting maintenance of Suisun Marsh levees.

Suisun Marsh Protection Plan policies state, in part:

The diversity of habitats in the Suisun Marsh and surrounding
upland areas should be preserved and enhanced wherever
* possible to maintain the unique wildlife resource..

Where feasible, historic marshes should be reh:tmed to weﬂand
status, either as tidal marshes or managed wetlands. If, in the
future, some of the managed wetlands are no longer needed for
private waterfowl hunting, they should be restored to tidal or
subtidal habitat, or retained as diked wetland habitat and
enhanced and managed for the benefit of multiple spedies....

The Suisun Resource Conservation District should be empowered
to improve and maintain exterior levee systems as well as other
water control facilities on the privately owned managed wetlands
within the primary management area.

Qur staff urges the State Water Board to incorporate Marsh Plan pohczes, as well as the
information in the Commission’s draft staff report on climate change, as it considers changes in
the Bay-Delta Plan in order to ensure that the Suisun Marsh continues to provide essential
ecological functions.

. Climate Change. Climate change and accelerating sea 1eve1 rise could result in devastating’
impacts to the Bay and Suisun Marsh. As the Commission staff has noted in the draft staff
report Living with a Rising Bay: Vulnerability and Adaptation in San Francisco Bay and on the
Shorelme (April 2009):

Salinity i increases due to climate change may dramatically mpact
the brackish and freshwater marshes found in Suisun Marsh...
Since brackish and freshwater tidal marshes tend to be more
productive and provide habitat for a greater diversity of plants
than salt marshes, elimination of these valuable wetlands or their
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conversion to salt marshes could reverberate throughout the food
web and reduce the habitat available to rare and endangered
species (Callaway et al. 2007, Newcombe and Mason 1972, Baye et
al. 2000, Lyons et al;, 2005).

- Efforts to use water control structures, such as salinity gates, to
- artificially reduce salinity in Suisun Marsh in dry years are likely

to become increasingly difficult in the face of climate change. The
Suisun Marsh Salinity Control Gates restrict the flow of higher
salinity water from incoming tides and retain [lower salinity]
Sacramento River water from the previous outgoing tide. An
eastward shift of the salinity gradient caused by sea level rise will
likely reduce opportunities for importing freshwater into the
Suisun Marsh. : '

~ We therefore request that the State Water Board consider changes to the Bay-Delta Plan in
relation to potential climate change impacts on the estuary, particularly on the brackish '
wetlands of the Suisun Marsh. ‘ -

Multiple Levee Failures. The Delta Risk Management Strategy and other recent publications
have explored the potential impacts of multiple levee failures and the simultaneous flooding of
several Delta islands. These analyses focused on the disruption of water exports and economic
consequences. As the DRMS report states, “Impacts to aquatic species were not quantified in
the DRMS Project and require further study.” Similarly, impacts to water quality were not
quantified in the DRMS Project. The State Water Board should consider the potential impacts of

- multiple levee failures on the ecosystems of the estuary, including Suisun Marsh and the Bay,

and how those impacts might vary in different conveyance and water project operations
scenarios as part of its potential revisions to the Bay-Delta Plan.

Minimize Harmful Effects to the Bay. The potential revisions to the State Water Board's Bay-
Delta Plan would need to be consistent with all applicable San Francisco Bay Plan policies. The
Bay Plan policies.on fish, other aquatic organisms, and wildlife, state that marshes, mudflats,

. and subtidal habitat should be “conserved, restored, and increased.” The Commission staff
recommends that the State Water Board consider how changes to the Bay-Delta Plan will affect

the hydrology, sediment dynamics, water quality and biological resources of the Bay. As
mentioned above, the Board should analyze how climate change impacts, including the

- potential impacts of sea level rise, precipitation patterns, and changes in air and water

temperature, will affect the need for freshwater inflow to the Bay and Suisun Marsh. The Board
should also consider the potential impacts of other projects being planned for the Bay-Delta
estuary and its watershed, such as a peripheral canal or dual conveyance of water through and
around the Delta, dam construction, habitat restoration, levee repairs and upgrades, and the
deepening of the Stockton and Sacramento Ship Channels, and how those projects may affect
flow requirements. o , : : e

Water Quality. Pursuant to the Commission’s water quality policies in the Bay Plan,
pollution in the Bay’s water “should be prevented to the greatest extent feasible.” The State

- . Water Board should analyze the impacts of potential changes in the Bay-Delta Plan on salinity,

temperature and concentrations of dissolved oxygen and contaminants in the Bay and Suisun
Marsh. : ' ‘ .
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Mitigation. In the event that the potential changes in the Bay-Delta Plan would result in
adverse environmental impacts that cannot be avoided, the State Water Board should discuss -
mitigation measures. The Commission’s policies regarding mitigation state, in part, that
“projects should be designed to avoid adverse environmental impacts to [the] Bay” and, further,
that “fwlhenever adverse impacts cannot be avoided, they should be minimized to the greatest
extent practicable....[and] measures to compensate for...impacts should be required.”

- Thank you for the opportunity to comment on the Periodic Review Staff Report. If you have
any questions regarding this letter or the Commission’s policies, please call me at (415) 352-3660
‘or email me at jessicah@bcde.ca.gov.

[

JH/rca
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Deadline: 6/15/09 by 12 noon

—~8

O’Laughlin & Paris LLP Attorneys at Law

VIA US MAIL AND ELECTRONIC MAIL (commentletters@waterboards.ca.gov)

June 12,2000 - [f E@ E "ﬂ VE
Jeanine Townsend, Clerk of the Board

State Water Resources Control Board JUN 12 2009
PO Box 100 :
Sacramento, CA 95814

SWRCB EXECUTIVE

Re: 2009 Periodic Review Staff Report Comments

Dear Members of the Board:

The San Joaquin River Group Authority offers the following comments on the
Draft Staff Report for the Periodic Review of the 2006 Water Quality Control Plan for
the San Francisco Bay/Sacramento-San Joaquin Delta Estuary (“Draft Periodic Review
Staff Report’) with respect to which issues the State Water Resources Control Board
(“SWRCB”) should and should not consider and what the issue should and should not
encompass.

The recently released NMFS Biological Opinion (“BIOP”) will significantly
dictate baseline conditions for the Delta. It will dictate flow regimes for the San Joaquin
River, thereby affecting water quality, storage, available supply for competing demands,
and which implementation actions may be prohibited due to issues related to the Federal
Endangered Species Act. However, flows required by the NMFES BIOP should not be
perceived as objectives, as they are also established for the State Water Project (“SWP”)
and Central Valley Project (“CVP”) to mitigate for their activities. Moreover, flows and
other activities required by the NMFS BIOP may change given the likelihood of further
litigation. If the SWRCB begins its Periodic Review now, by the time it finishes the
project baseline and existing conditions will change. The SJRGA therefore recommends
that the SWRCB wait until the NMFS BIOP litigation reaches finality and existing
conditions are relatively stable and predictable.

South Delta Salinity and San Joaquin River Flows

. The SWRCB has already initiated the process to review the Water Quality
Ob%ect@e for Agricultural Beneficial Uses for the Southern Detta (“South Delta Salinity
Objectives”) and for San Joaquin River Flow Objectives. These processes should be

completed.
) Post Office Box 9259
Chico, California 95927.9259
wyww.olaughlinandparis com
20606 General Tiay DeltasPeriodic Review 200 Board Menbers (6.15.09) 2005 Periodic Review Staff Report Comments.doc6/12/200810:25:56 gﬁ 1 Bhibe it

9.1367 fax

' ED_000733_DD_NSF_00009907-00084



—“

Members of the Board - 20f 4 June 12, 2009

With the Vernalis Adaptive Management Plan (“VAMP”) due to expire in 201 1,
the SWRCB needs to establish scientifically-based objectives adopted in an open process,
as opposed to the current objectives, which were based on the 1994 Principles for
agreement on Bay-Delta standards between the State of California and the Federal
Government and a “subjective determination of the reasonable needs of all the
consumptive and non-consumptive demands on the waters of the Estuary.™ Principles

Jor Agreement were not intended to establish water quality objectives with regulatory

Agreement, p. 5.)
However, when the SWRCB adopted the same flows called for in the Principals

Jor Agreement as objectives, it was required to fully implement them. (St. Water
Resources Control Bd. Cases (2006) 136 Cal.App.4™ 674, 729-734.) Consequently, if

regulatory reallocation that was not on a willing seller basis. The SWRCB should
nonetheless consider the results of the VAMP study and adopt the previous
recommendations of the STRGA to:

* Better align the X2 flow requirement and water availability with a San Joaquin
River Basin type of Index;

¢ Eliminate the X2 flow requirement for the San Joaquin River for F ebruary
through June, because the San Joaquin River does not contribute to Delta outflow;
and

¢ Subject current and proposed San Joaquin River flow objectives to a fact-finding
hearing to ensure that the SWRCB not only obtains information, but information
that is more reliable that would be obtained through less formal processes.

For South Delta Salinity, the SWRCB should revise its review schedule to permit
time for completion and public review of the report currently being drafted by Dr. Glenn
Hoffman and survey the water rights in the South Delta. Although, the Third District
Court of Appeal held in United States v. State Water Resources Control Board, (1986)
182 Cal.App.3d 82, that a water quality control plan must protect water quality rather
than water rights, the degree to which irrigators may legally divert and use water for
irrigated agriculture defines the nature, scope, and extent of agricultural beneficial uses in
the South Delta. In some months of some years few persons, if any, may have rights to
legally divert and use water. If nobody can legally divert and use water, then irrigated
agriculture, although a beneficial use, would not be a reasonablg use of water and should
not be protected. Even if a small number of diverters still have rlgixts to divert and use
water, competing beneficial uses may be more critical and “trump” South Delta

agricultural beneficial uses.

! The Principals of Agreement were exhibit number SWRCB 134 in the D-1641 proceeding, accepted into
evidence on July 1, 1998.
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Reverse Flow Objectives in Old River and Middle River

Reverse flows in Old River and Middle River are primarily caused by the SWP
and CVP operations. The issue is closely tied to the NMFS BIOP. However, the SWRCB
should also consider the impact of illegal diversions, because such activities would
impact compliance with such objectives. Every cubic foot per second illegally diverted
deprives the beneficial use protected by reverse flow objectives of that much flow.

Dissolved Oxygen in the Stockton Deep Water Ship Channel

The SWRCB should review the Dissolved Oxygen (“DO”) Objective for the
Stockton Deep Water Ship Channel (“Ship Channel”). The DO Objective for the Ship
Channel is 5.0 mg/l all year, except from September through November when the
objective is 6.0 mg/l. (2006 Water Quality Control Plan for the San Francisco
Bay/Sacramento-San Joaquin Delta Estuary (“2006 Bay-Delta Plan”) (SWRCB ,
Resolution 2006-0098), p. 14 table 3.) The criteria for 5.0 mg/l was based on the work of
Richard J. Hallock, who observed that “after four years of investigation, II... no salmon
moved past Stockton until the dissolved oxygen had risen to about 4.5 ppm, and the run
did not become steady until oxygen levels were above 5 ppm." (1991 Water Quality
Control Plan for Salinity in the San Francisco Bay/Sacramento-San Joaquin Delta
Estuary (“1991 Salinity Plan”) (SWRCB Resolution 91-24), p. 5-23.) However:

To address the problem of low dissolved oxygen levels in the San Joaquin River,
an agreement was reached in 1969 between the USFWS, USBR., DWR, and
DFG, in part, to take specific actions... to maintain the dissolved oxygen content
in the Stockton Ship Channel generally above 6 ppm when necessary....

(1d.)

As aresult, if DO levels dropped below 6 mg/l, DWR began installing a
temporary rock barrier across the head of Old River to increase San Joaquin River flows
past Stockton, thus improving DO levels. (Id.) Considering the lack of biological basis
for the 6.0 mg/1 criteria, it appears to have been a “trigger” for implementation rather than
an objective. DWR installed the barrier when DO dropped below 6.0 mg/l to complete
installation before DO could drop below 5 mg/l. The implementation measure, however,
became part of the objective. The SJRGA therefore recommends reviewing the 6.0 mg/l
objective to determine whether it has a scientific and biological basis or if it was an
implementation action inadvertently incorporated into the objective.

Program of Implementation

The program of implementation will be substantially affected by the recently
released NMFS Biological Opinion (“NMFS BIOP™} for the Central Valley Project
(“CVP”) and State Water Project (“SWP”) will have significant impacts that must be
considered. The NMFS BIOP applies to the CVP and SWP and may or may not permit
certain actions. For example, the NMFS BIOP lacks a reasonable and prudent alternative
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for the South Delta Improvement Project (“SDIP”). Consequently, the SDIP, as currently
contemplated, may not be-a feasible alternative for implementing the South Delta Salinity
Objectives. Since the SWRCB must fully implement its water quality control plans it -
must revise the objectives if there are no realistic alternative implementation actions
capable of fully implementing them.

Conclusion

The SWRCB has established an ambitious schedule for Periodic Review. Given
its time and staffing restriction, the SJRGA recommends that the SWRCB limit the issues
to refining and reviewing current aspects of the Bay-Delta Plan, rather than addressing -
wholly new issues.

Very truly yours,
O’LAUGHLIN & PARIS LLP

By: EononlA_ Q%Q/Ku
KENNETH PETRUZZELLI

Ce: SIRG (e-mail only)

‘ todi i 910:25.56 AM
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Via Email: commenﬂetters@waterboards ca.gov

and U.S. Mail . FFE@EHWE

Jeanine Townsend, Clerk -
' State Water Resources Control Board ‘
Sacramento CA 95812-2000

Re: 2009 Penod:c Rewew Staff Report Comments A SWRCB ,EXVECUTWE

Dear Ms Townsend

- The San Luis & Delta-Mendota’ Water Authonty (“Authority”) and Westlands .
- Water District ("Westlands”) reviewed the State Water Resources Control Board (“State ' |
Water Board”) draft staff report on the Periodic Review of the 2006 Water Quality = '
Control Plan for the San Francisco Bay/Sacramento-San Joaquin Delta Estuary (“Draft
Staff Report”). The Authority and Westlands support the State Water Board's
undertaking of the periodic review and many of the recommendations in the Draft Staff
Report. Notwithstanding, for the reasons explained below, the Authority and Westlands
respectfully submit the Draft Staff Report must be substantla!ly revised before it is
adopted '

The State Water Board and its staff are well aware, the State Water Boatd must
balance competing demands when adopting a water quality control plan. As the State
Water Board wrote in 1995, within a water quality control plan:

-Objectives and recommendations are intended to attain the goal of the
highest water quality which is reasonable, considering all demands being -
made and to be made on those waters and the total values involved,
beneficial and defrimental, economic and social, tangible and intangible. -

400 CAPITOL HALL
SUITE 1800 ‘ .
SACRAMENTO, CA 95814 Lo

WWW.DIEPENBROCK.COM 916 492 5000
‘ rax: 916 446.4535
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Jeanine Townsend, Clerk

State Water Resources Control Board
June 15, 2008

Page 2

(1995 Bay Delta Plan, pp. 3-4.) As a result of the mandates reflected in that sentence,

the periodic review process must be one of information gathering — one that allows for

~ the development of information that can be used by the State Water Board to ensure
objectives are, in the view of the State Water Board, reasonable. If the Staff Report

were adopted as currently drafied, this effort would be hindered. The Draft Staff Report

goes beyond information gathering, and fails to present an objective review of existing

data an objectlve scxenﬂﬁc synthesis of the data, or balanced perspectives.

‘ The overareach of the Draft Staff Report is problematic for two reasons. First, the
Draft Staff Report pre-judges many important issues which skews the objectives
considered by the:State Water Board during the proceedings leading to a new water
quality control plan.  As currenily drafted, the Draft Staff Report attempts to analyze

- data and render conclusions. The analyses and conclusions are often based on an

~ incomplete record or an inconsistent application of studies.

Second, the Draft Staff Report reflects many policy decisions, cloaked as
scientific findings. Many of the statements made in the Draft Staff Report are not based
on definitive science. Instead, they are based on data for which absolute conclusions
cannot be rendered. To make the statements, exercises of judgment are undertaken,
which must be left to the State Water Board, after it has the opportunity to hear from all -
stakeholders and review all available information. [t cannot be done at this early stage
by State Water Board staff ‘ ’

Thus, if the State Water Board is inclined to adopt a Staff Report at its July 7
meeting, the Authority and Westlands recommend the State Water Board only identify
those objectives that it will re-consider/consider. It should not include discussions of
scientific analyses or accept the conclusions based thereon. The Authority and
Westlands attach to this letter a copy of the Draft Staff Report, which reflects the
changes the Authority and Westlands propose to address their concemns. Additions are
presented in highlighted underiined text and deletions are presented as strike out text.
By excluding from the Draft Staff Report data analyses and conclusions, the State’
Water Board would likely benefit from information now being developed, including
information being developed by the State Water Board, Regional Water Quality Control
Board, the Bay Delta Conservation Plan.

, Presented below are several examples of deficiencies from the Draft Staff
Report, which demonstrate the bas